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Preface to this Edition 


This is the Paperback Edition of m 
previously published by Pakistan [. 


This book includes an | 
of Islamic Law and the Islamic sch 


y book Islamic Lay of Inheritance’ 
aw House, 


the deceased. 


A chapter on the law of Wills or Bequests is also included, which makes 


this book comprehensive, as it includes the law of Succession, both 
intestate and testamentary, | 


Hamid Khan 
Lahore 
12 September 2006 
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The Historical Development 
of Islamic Jurisprudence 


Islam. which in Arabic literally means ‘surrender, provides that man 


nit himself to God, surrender his soul completely to Him, 


should subi 


| leave everything in His Hands. This message fundamentally was the 


to every prophet to be delivered to his own people 


n J ued ti 


history of mankind, but was made final through His last 
phet Muhammad (PBUH). From the days of the Prophet, Islam was 


t just a religion but a complete code for living, combining the spiritual 
oral, and seeking to regulate not only the individuals 





ith God, but all human social relationships 


is at the same time a religious mentor, military 
ocial reformer and political leader. In the words of the 
rd of God was revealed to His Messenger for the guidance 
to provide the heart of the Islamic faith and to lav the 


f Islamic law and social order. The Quran sets down only 





nd provisions, leaving elucidation and detailed judgments 
t, as explained in the Quranic verse: 


] 
aled unto thee the Remembrance that thou mavst explain 





hath been revealed for them 





| 
Ghouse 3 Sved Ah, 
* ANmad Sh 






c legislation, or the Shariah, can be traced back to the migration 


he Prophet and his followers in Ap 622. from Mecca to Medina 
e nucleus of the Islamic state. The Islamic calendar dates 


eginning of the Hijra, AH 1, being ap 622. At that time, the 
o particular questions or statements of leo 


Willayat A 
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ula labad 169 (1897 






ttlement ( 





ommissioner PLD 197 


ainab v Kamal Kh 





PLD 1990 S ( 105] 


Zarina Jan 4 Akb; 





iT lan PI D 1975 Pi sh twa 55 In th ! à decisions AMETE made 
awar 25 | rm of Quranic provisions as revealed to the Prophet Th 
4 à ese 


next world such as religious 


"rinciples for life in this world 
ding personal relations | ol 
| civil obligations and punishments 


| ions embraced matters conc erning the 


ind worship, as well as guiding Į 
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. INHERITANCI 
lence 3 
Iran | listorical Development of Islamic Jurisprudt 
COT! al | user 1t = 
niori ; - 
legal or theological Fo AR slamic 
E onst the 4th centuries AH, the 7th to the 10th centuries AD). a 
5 | x IS the wear fi e il ‘ 4 ¥ Ale 
Sabi ia ec confirmati ie isp! udence became a discipline in its own right to which a new c A 
; ' "Clatlons ti C sole sO ` : lon Oo Jur B E " » » > t ( Á rules an 
ource at that time? j of jurists devoted their lives, recording the general eee d from 
i | Bet Re pA ived fron 
, n AH 11, AD 632) ushered in t] coditving the various juristic doctrines. [heir rulings were der à 
cy E t ^ Se zd : Lie ! > > CLIC 
t amic law, covering th Ne second Phase the texts of the Quran, the Sunnah of the Prophet and from the speci 
l '§ tne era of the Patri | VIT nt 
| r Caliphs) (AH 11-40, ap 629 riarcha] circumstances of their regional environments 
i i ) ^ JZ 661) Thi i 
iN st. hy " IS wa à a 
| | “ging Muslim Ar ibs into cont E Various ools of Islamic juristic thought flourished, producing 
i ultras -N act * . i l . x 
. TIC as a consequence posing b systematic doctrines which differed from one another according to their 
i ied ~ 4 ery u ; pe ‘ y > 
r^v vAUu en cle d or = c nd knowledge of texts, their customs, social environments 
re ni | sou 
ed, ral Ped from t] in : a t. The legiances. It must be stressed. however, that the founding 
ition T ,  Uulvidüa 
d concerned prin ite matt : o doctrines presented them as plausible, non-binding 
| obligatio: t vate matters with; 
ind matters of pub] a ithin the | ought not to be followed blindly or fanatically, and 
if r^c Interest. w i ; 
vhether recogn | existence of other equally valid interpretations. 
| Unfortu iis advice went unheeded in the next stage of juristic 
| in Patriarchal Cass. rà ~ nger available after thought ie era of imitation (taqlid) and rigidity (jumud), 
ea ! » aii iti aa ` : | ^ 3 3 , 
xar soned pi (c «Fopnets.c ompanions fro] le of the 4th to the 13th centuries AH, the early 10th to 
“4dl OPInions d , 
^» derived from the ; S A 
Lig ites ERa depi istic thought ceased and it was said then that ‘the door 
j ind A ALLY Crses | ; 
rie unndl. anç 'rophet's d mitative jurist became bound to a single 
ogy (i | ch he could not convert to another. Eventually the 
upon unde: AB ) lent fro; 3 
i the Q it trom similar is reopened during the 13th century AH, the 19th 
! inanimitv "* OT Dprevioncl C4 r 
> í lous] li t of the West was felt in Muslim society. The 
1 
ieductioi fon previous phase were regarded as being out of touch 
yf - pirit of 4 - j Š 
text or analogy t the Divine La dern juristic thinkers, such as Jamal-ud-din AI 
Throughout | V ENS ence ind his Egyptian disciple Muhammad Abdu (1849 
N = "^ OF t ny 
ledina under e Prophet and ; t Islamic polit ; inst gnation and called for social and legal 
unity betwee t and the Pat t24 : 
Detween the spiritual and p, "ial hal Cal; State of ted any paramount or exclusive authority of the 
The advent of the Ur E mai 'amenta] 'id as embodied in the law recorded in the medieval 
Mic layy; & Í . rel iM 
AD 661—750). say Te Y the first dynast epresent the interpretation placed by the early 
t eve ne II isti n Islay 
secular, The ( aliphate ia Cl a n betwe, t IAH 4 ran and the Sunnah of the Prophet. ( ontemporary 
le e. E noug P c re} T £ 
the empire State and the 2 A 'inine its spirit yu in ' ( interpret independenth the original divine 
the re i , ~ Sha OF the torma e ^ uu f | deri | "1 
‘cording of legal Principles and Tation of juristic q yt 1 dern social circumstances. What classical jurists 
and gene; doctri; , pI Oral exhort - . 1 
Islamic uristic thought l au zi rtation was regarded by modern Islamic 
- 1 > ugn reac t i - ] Y: 1 
with tne death of keii em led its Peak durino th dition to be enforced by tne courts 
Dynast ox -“OMPpanior i - | i oq r 
nae y ind Spannine the ; ohn ; s tart l f [ 4 
Ig the wh the 1 ic jurists stream developed, with the aim of 





| i | i ne various schools, those that were best suited 


nodern Islamic society. This trend culminated in 


nactment of the Mejelle or Ottoman ( ivil Code 
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ever he 
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MENDES x 





un 


of Islamic Jurisprudence 
The Hi torical [JCVt j 


ment 





all schools of Islamic juristic 


d by lly 
e generally accepted by virtua X x 
pne ge i differently, and are discussed 


thought, these sources are interpreted 
in the following sections. 


(a) The Quran: 


The Quran is believed by Muslims to be the living word of God revealed 
(PBUH). Its wording is as sacred as the meanings 1t 


to His Prophet 
no translation, however thorough, bears the same 


conveys. Theretore, 
\rabic original: at best it can only be an honest rendering 


weight as the ne 
[he Qurans conclusive authority and infallibility are 


of the me: 
beyond question, as is its status, as the first and most highly esteemed 


no 





source of Islamic law 


The Quran was revealed to the Prophet (PBUH) in Mecca and Medina, 


over a period of 23 years, as pronouncements of precepts or replies to 
questions nsists of 114 Surahs of 6,342 verses, of which only 500 
verses dea 1 the provision of law (al-ayat-ush-shariya); the remaining 
deal with fs and moral conduct. The Mecca Surahs, brief and 
concise, c ed cosmology, faith and moral education. The Medina 
Surahs, | detailed, concerned legislation.” 

The wor i Quranic ruling is conclusive and binding (gati) 
allowing e meaning. The text may be taken literally or interpreted 
m. Literal interpretation is again divided into detailed 
(? general (mujmal). The detailed enunciations are either 
p nkam) or abrogate (mansukh). The passage abrogating an 


alled nasikh. By these means, jurists were able to solve 





ntradictions in the Quranic precepts, the later revelations 





[he basic rule remains that only a Quranic 


may o errule inother 
| Ihe Tradition or Sunnah: 


tuon or Sunnah is the second most authoritative source of 





h trodden 
ers. It can be used in several 





jislation. Etymologically, the Sunnah is the pat 





nade evident by the forefa 





| th, pre Is amic Sunnah 1.€ 


the precedent of normative 
c 


»rabs were bound to 





observe and Imitate, any 
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The Histor! ıl Development oj Islamic urisprudence 
La FOT ict : 


The Shafii School would 


biect to certain criteria. i | 
E oritv, with the 


accepted, $ | 
reject any such tradition attributed by a single auth j 
Musavvab. The Malikis would accept a 


Ibn il- 
exception of Said | 
; lition if it were in conformity with legal use and 
majority of 


one-source trac 
a position disputed by the 


custom in Me dina, 


scholars 


For the Hanafis, a one-source Hadith must fulfil three 


conditions 
the narrator himself should have abided therewith in his own 











i 
COI luct 
ii the Hadith should not cover a recurrent topic, as it should 
then have been narrated by many Companions; and 
iii conform with the Shariah precepts. 
The rulings of the Sunnah may be confirmatory, explanatory or 
comple iry to the Quranic precepts. ^ 
(c) (€ nsus or Ijma: 
Jurists « n the definition of consensus or Ijma as a source of 
legisl e Ithna-Asharis and other Imami Shias restrict it to the 
agree f their infallible Imams. The Kharijis would accept 
con nly within their own community where they require 
ui me Hanbalis and their contemporary descendants, the 
A »audi Arabia, together with the Zahiris, limit consensus to 


it of the Companions of the Prophet. The Malikis define 
in agreement, firstly of the Companions of the Prophet, 

of the two following generations, i.e., the scholars of 

own as the followers (tabi-oun) and ‘the followers’ followers 
n), since these are held to be the most thoroughly 


vith revelation 


ommon orthodox doctrine maintains that consensus is 
e general agreement of all scholars of the Islamic community 


n a certain period after the era of the Prophet's revelation 





ement that this agree nim . 
( In ri IP $ f " > igreement IS unanimous This 
enes on a famous tradition of the Prophet, which says that 





never agree to what IS wrong 
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Public ;, 
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DI abrOgating it ^ proyj Yor 
(d) R | SME existen 
Cason) “TICE 
ning by Analogy (qiyas) 
o7 AS). 
Whil EA 
e the pre 
di in c Previous SOUrces ar 
"€ revelation í © essential] 
analogy ( n (the Quran and th Y Conve 
57 Mlyas) isa p the Sunna} der 
beingo 4 process of ir añn) or h lVing ¢. 
B referred to individua] | ) from 


Persona] Ogical re 





Opinion (> 


ay) Or r I i 
£ | | 





did 















1 ) 
Develo ment oy [slam Jurisprudence 
f | ! 


The ! 


alogy as the deduction of a ruling on 
| e Quran or the Sunnah trom 
the strength of a 


(ijtihad). Islamic jurists define an 


a case for which no provision is found in th 


"OV ) 
4 similar case for which there is such a provision, on 


"common factor. It has, therefore, four essentials (arkan); 


i the known case, the root (asl) 
ii the unknown case, the derivative (Jara); 


ill the common factor, the reason (illa); and 


the known ruling on the root under a text or by consensus, 


extendable to the derivative (hukm-ul-asl) 


Foran analogy to be valid, it has to comply with three conditions: 


i that the common factor is the ground for the ruling, 


[| 
ii that the reason is identical in both cases; and 
iii that the ruling is general and not exceptional 


The authority of analogy is a matter of controversy among jurists. Some 


jurists reject it entirely. Among this school were the Zahiris 


The advocates of analogy, on the other side, invoked the Hadith 


according to which when the Prophet sent Muadh Ibn Jabal to Yemen 


| I 


ié judge, and asked him: “How will you decide when a question 





Muadh replied: ‘According to the Book of God’ Then the 





isked: ‘And if you do not find the answer in the Book of God?’ 


















Muadh said: "Then according to the Sunnah of the \postle of God: The 

Prophet again asked: ‘And if you do not find the answer in the Sunnah 

of His Apostle?’ Muadh replied: “Then I shall come to a decision 

oraing to my own opinion without fail’ The Prophet was delighted 

ind said: ‘Praise be to God who guided the apostle of the Apostle of 
to what pleases God and His Apostle 

bulk of Islamic jurists acknowledge analogy as a course of 

ICE on ilthough they do 50 1N Vary Ing degrees the champions being 

lanafis, the least enthusiastic being | Hanbalis (w e 1 x 

last t) while the Malikis and Shafiis steer A es ae fed 

Ithr ‘snaris accord analogy much more ft A Fakes: eS 

ie re Ireedom, maintaining that 






lad (reasoned personal opinion 








is aly ays Open c 
tn scholars vho ictine [ though 


n is the represen . 
imam E entatives of the absent 


‘very generation according to ae 


c 





tion t 





X the community 
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| 1 


iew. T b | from the vac 9 CWO SORE 
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z )7 l nce 
Í Historical Development 0j Islam Turis] peas 


M > the Shariah 
ind logical causes which explain and regulate Ne 


«chool set themselves the task of identifying those principle 
actual or hypothetical 


is in ascertaining the 


principles 
rulings. The 


and causes 

problems. O! the other hand, they were meticulot 
v made was 

authenticity of the Prophets precedents lest a ruling that they made 


in order to infer judgment on 





; 


founded on à I ise tradition. 


Although the jurists agreed broadly on the four sources of the Shariah 


| 


namely; the 


Ouran. the Sunnah analogy and consensus, they differed 
widely in their interpretation of the texts, in the value they attached to 


l 


analogy and in their definition of consensus. As for analogy, the jurists 
differed on its value in relation to a saying of the Prophet of which there 
E on ne report. [hev also differed on its premises derived trom the 


E | acts of the Prophet s Companions, as to W hether they were 


des rin the public interest. They also differed on the definition 
of whether it was that of the jurists of Medina at a given time 
01 of the Islamic Community (Umma) as a whole in any given 
pei 

Cus! | social environment also had a role in the controversy 
bet sts. But perhaps the most important divisive factor was the 
0 ences which gave rise to the three main doctrines of 


namely: the Sunni, Shia and Khariii schools 





Islamic Juristic Schools: 


ith of the Prophet, one group of Muslims maintained that 


A 


d be his cousin and son-in-law, Ali Ibn Abi Talib, 





uccession should remain in the Prophet's family. However. on 


idation of Ali himself, they accepted the ( aliphate first of 





er him of Omar. The dispute was renewed on the 


man, and after his assassination war broke out between 
OT 


Mi and their opponents who supported Muawiya 


rnor of Syria. Ali himself was assassinat d and Muawiva 


irst royal dynasty in the history of Islam, the Umaw ids 


'etween the various groups moved to the realm of logical] 
i € i 5 Cc 


i IS EC | wl : p | 
i peculation which centred initially on the principles of 


ig rise to such philosophical di 


Det | ctrines as the Jabrig 


the Salafia (Traditional Fundamentalism) ind th 
al : e 


Ihese, especially the 
slamic philosophy 


rationalist Islamic philosophers) 


LA (Ley ent 1 +} 





ié most authentic I 
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The Historical Development of Islamic Jurisprude nce 


| "sac which were until then 
the Hanafi doctrine within the judicial offices, which were 
almost exclusively monopolized by Hanafi jurists. 


Muhammad bin al Hassan Ash-Shaybani (AH 132-189, circa AD A 
805) was another eminent Hanafi scholar who studied under Abu 
Hanifa and his disciple Abu Yusuf. He then studied jurisprudence and 
traditions with Malik in Medina for over three years. Like his teacher, 
Abu Yusuf, he combined the two schools of personal OpiDIOn and 
tradition. He contributed most to the compilation of the Hanafi system 
of jurisprudence, in spite of differences of opinion between the three 


schol urs within the school 
Later jurists referred to Abu Hanifa and Abu Yusuf as ‘the two masters 
(ash khan), to Abu Hanifa and Imam Muhammad as ‘the two 





t-tarafan) and Abu Yusuf and Imam Muhammad as the two 






Maliki School: This school was named after its founder, 
in Anas (AH 93-179, circa AD 712-795). The Maliki 
xe is today widespread in Egypt, the Sudan, North and 
\frica and the eastern central part of Arabia. At one time 
ollowed in Spain, due to the fact that most of Malik’s 
s were Egyptian scholars who attended his lessons in 


| and after returning to Egypt, moved on to North Africa 
ien to »pain 


Medina lost its political importance when the seat of 
ient moved first to Damascus and later to Baghdad, it retained 





nance as a seat of learning since it was the original domicile 


y 
Prophets Companions, Ansar and Muhajireen, and the dw elling 


f 





traditionalists of whom the most eminent were Aisha, the 


ets widow, and his € ompanions Abdullah bin Abbas. Abdullah 
Omar and Zaid bin Thabit 


ources of the doctrine were the Quran, the Prophets Traditions 


of consensus differed 





sensus, and analogy. The Malikis conception 


' +} 
m that of the Hanafis, in that the construed it as the consensus of 


imunity represented by the people of Medina They h ld 

d. eic 
precedents set by the Medinites above the single source trad 
1 ilog tO W hich they also preferred the 





itions and 
ruling by the ( omp 





anions 
med to be ¢ l authority on the subject 






ay 
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| an Sy : ition in the c 
| ' Of public interest (i afis, Often transactions, advocating allowance or non prohibition 
t (isti . TD 
m, Maliki ; “tistah), the of any text to the contrary 
A “asoned 6 
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of Islamic Jurisprudence 


The Historical Development 


| F sects: idis, Ithna- 
Thereafter, the Shias diverge into a number of sects: the Za 


Ashari and Ismailiyya. 


i The Zaidia School: It maintains that the 


Zaid, son ot Ali Zain e 
Of all the Shia Schools, they 
on certain matters. For ex 


Imam of their time was 


|-Abedeen and the great grandson of Ali. 


differ least from the sunnis, only 
ample, they consider the 


by a non-Muslim ritually unclean, and they 
| uslim male to a Christian or Jewish 
ohibition: 'And hold not to the 
other Shias, they do not 


diverging 
animal slaughtered 
prohibit marriage ofa M 
woman, quoting the Quranic pr 
ties of disbelieving women.* Unlike the 
allow muta (temporary) marriage. 


On the Imamat, they allow the validity of the proclamation of an Imam, 
even if another candidate appears to be better. Unlike the Ithna-Ashari, 
they do not require any explicit designation. To them, a sufficient 
qualification for any eligible Imam is to be descended from Fatima, the 
Prophets daughter, to be an independent scholar, and courageous 
enough to revolt against the ruler claiming the Imamat for himself. They 
also differ from the Ithna-Asharis in believing that there is no specified 
number of Imams, and the Imam must be identified by his description 





and atti 


The Zaidis are mainly concentrated in the Yemen where their Imams 
combined both spiritual and temporal leadership until they were ousted 
in t 96] Revolution. 

Ithna-Ashari School: By far the largest Shia denomination, 
derive their name (the Twelvers) from their belief in twelve 


ims who were, in chronological order: 


NB PS / , 
Ai Ibne Abi Talib (d. AH 40/AD 661) 
Has; 
Hasan (d. AH 49/ADp 669) 
Hu ce 

Issein (d. AH 61 AD 680) 


\ fi Th 
uli Ibn-ul-Hussen (zainut apepeen) (d. AH 95 AD 714) 


Muhammad ul-Baqir (d. AH 115/Ap 733 
i AD /33) 

5 latar us-5 

: is-Sadiq (d. AH 148/AD 765) 
l : 
iusa al-Kazim 

s (d. AH 183/Ap 799) 
I ar-Rida 

(d. AH 203/Ap 818) 


Muhamn 
iad ul-Jawad a 
awe t lagi j : 
\d. AH 220/Ap 835) 
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The Historical Development of Islamic Jurisprudence 


language. On inheritance, ) ow a [t sl n to 


Muslim, but not vice versa. 


thev allow the marriage ot 
1 or magi woman, although they 
allow the muta, or temporary marriage, to a woman 
a binding contract and for a fixed 
he offspring to inheritance and 
on the expiry of the 


(makruh). They 
free of any legal impediment, under a 
dower, giving effect to entitlement of t 
the wife counting her iddat (waiting period) 
contract during separation or before it. 


The Ithna-Ashari doctrine has been the state religion in Iran since the 


l6th Century Ap (10th century AH). It has considerable following 1n 
Iraq, Lebanon, Syria, Pakistan and Afghanistan." 


iii The Ismailiyya School: Of all the minor Shia sects, the most 
important is that of the Ismailis who broke away from the Shias 
during the 8th century AD (2nd century AH) over the successor 
to the Imamat. They agree with the Ithna-Ashari on the first six 
Imams, but differ on the seventh Imam. They uphold the claims 
of Ismail, who was the elder brother of the main Shia Imam, the 
seventh Imam, Musa al-Kazim Ibn Jafar, and whom the Ithna- 
Ashari disqualified for drinking wine. The Ismailis introduced 
into [slam a number of esoteric doctrines, such as the belief in 
the successive incarnations of God and in the transmigration of 
souls. They hold that these beliefs are matters of faith and above 
human discussion. Like the Twelvers, they hold the Imam to be 

infallible. During the 10th century ap (4th century AH), the 
[smaili Fatimid Dynasty established a prosperous empire in 
Egypt. Today, the Ismailis owe allegiance to the Agha Khan, a 
descendent of Ismail, and they are now found in Pikien, Eastern 


ind Southern Africa, and in parts of the Middle East 
(e) Other Schools of Law: 


[here are other schools of law with very limite 
i" 


Muslims [hese are | following amongst 
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The Historical D« velopment 


der all the Sunni schools, but permitted subject to the 


to the Shias. 


ac : 30 
ii. Ihe Abadis"^ 


ts and doctrines 


d writers on Islamic sec 
. and 


a sect of the Kharijis, albeit the most moderate 
Modern European orientalists and Arabists 
out that the Abadis are the only 
however, is most emphatically denied and 
a libel by the Abadis themselves, who denounce the 
| cs. True, like the Khartjis, they objected 
ds. They maintained then 


of historians an 


o the Sunnis. 
to this opinion, pointing 


Kharijis as dissidents and hereti 
to arbitration 1n Siffin, but on different groun 
gatee of the Prophet (wasi-ya- 


that Ali, whom they considered the Leg 
by accepting the arbitration of men, abdicated the imamat, 


nubouwwa) 
elected Abdullah Ibn Wahb Al-Rasi as 


leaving a vacancy for W hich they 
the new Imam 

They derived their name from Abdullah Ibn Abad At-Tamimi, who died 
vear AH 85 or 86 (AD 702). [heirs is the reigning 


in Basri the 
doctrine in Oman and they have a considerable following in Tripolitania 
(the Djabal Nafusa), in Tunisia (the land of Djerbe), in Algeria (the 
Mzab) and in Zanzibar on the East Coast of Africa. 

They be ve that the Imamat is not an exclusive prerogative oi the 
Prophet's clan, the Quraish, quoting the Quranic ruling 

‘Lo! the noble > 

blest of you, in the sight of Allah, is the best in conduct 
Mh at ther renie 
i Ait y jū ) s ze N 
equire of the Imam is justice, piety and strict observance of 


the edicts of the Quran and the teachings of the Prophet and his first 
two uccessors Therefore, the Abadis do not recognize the Imamat of 
the Umayyad or Abbasid Caliphs, with the only exception OFOBEDIO 

Umayyad Caliph Omar Ibn Abdil Aziz, whose son Abdullah is said E 


some iha s P2 1 
idis to have been an Abadi himself. They acknowledge th 
d ge the 
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multiplicity of the Imamat in various countries 
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lv divided into two categories: 


and intestate. Most modern systems of succession rest 
freedom of the individual to determine the devolution 
These are testamentary systems of 
pulsory rules of succession of 


The laws of succession are general 


testamentar) 
firmly upon the 
of his property upon his death. 
Where the law imposes com 








successi 
general application requiring that property should, on the death of its 
owner, be transmitted in a foreseeable way to those best entitled to it, 


the system ot succession 1S known às intestate succession. 


of the most comprehensive systems 


The Islamic law of inheritance 1$ one 
most of the 


of intestate succession. It is exhaustive enough to meet 
situations that might arise. It pays ample attention to the interests of all 
those who, from time to time, hold a natural place in the first rank of 
deceased. It is difficult to find any other system of 
g such just and equitable rules.” 


y 
c 


the affections of the 
intestate succession containin 


The Islamic law of inheritance has its origin in the pre-Islamic days in 


là 


| [he Quranic Injunctions brought radical changes in the 
c o 
principles of succession that existed before the advent of Islam by 





eliminating all that was unjust and inequitable and by introducing just 
and equitable principles. The Muslim jurists, Sunni as well S Shia 
further streamlined the rules of succession scientifically to m " e th s: | 
readily applicable to actual situations. However, Sunni and Shia i-a 


work ` - > 
ed separately to lay down their separate schemes of inheritai 
eritance. 














Scanned with CamScanner 


OF INHI RITANCE 








i Ic 111131 ) ~ 
isidmic Rules ot Inh è 
; eritance 
| 
id rele i à 
evant to br D 
lefly ex : 
radia whi | da f xamine the 
Cll was later refi pre. 
pre-Islamic | ormed by # 
c law of inheri y the 
Itance were 
as 
lam | 
lI torm ` 1 
Ci 
the wealth and 
inert nor dispo J 
se 
i ty to | ; p Property, 
| 9 )e bought and S 
| ) tand E sold in 
IN Í | nc to be OV 
i f ; "ned and 
WiiQqualit | LI 
. icd. hows 
seit X i Vey 
. auire | ^ - patri cl 
Prope | ' arena ; 
their father's proj | E. between | despotism 
: piOpert anc 
UCCESSiON wer, l ested inter t estral and 
-ommno: T es M a 
emales and > tollowin 
LdS@S 1 2 -9gn ite 8 rules of 
i women A | i 
too] constitu ted T 
S DOSSe £ P$ m inh 
ieu SSON of à di t LO] A “eTitance In - Š 
i Du and chatt >| [ ML. d i \ st DSc cer 
Nal tate Cis VW LOW n “Pon - 
eleve! Tt is n he Quran fa T Widoy or brother 
your d: Kt | iwtul uM LOT} le + YS along witl é 
Simil ceased kinsmeny4 ^ — OTcibl SUS Custom: ‘O e 
imi arly Cn) i Un in ye E 
arly, male inherit t who 
Of any share a T who ‘ the Women (of 
^ the e WETE Unal 
as much the p ieee The trad “nable to 
ro > adit MATT 
while phet lon h Uu 
Í hile she did not rid ruling to give ‘has it that, > Were deprived 
9 give ab ‘a hor: à girl h lí IRE pe Ive 
= Oy SC ¢ : Sil Of t eop] 
Wars,” Mi share of ti E x Nght igaj l he estat x disputed 
le inheritance nehe en a her fath 
a ace wh tem er 
2 The le | às h 
neare if IS ri 
estate est adult male a 5 Of no ling 
th S the deceas d pae Or agn TN oh 
a e 1 t 
€ Propositus. sh Male agnates ates sUCCeed, 
3 Descend ared together t who Were ed to the 
ants wer je estat € equal}, “ftir 
€ © per LY dist . 
£ {Dita "tant to 


re = 
Preterred to collate 





Preferred to 
rals. 


ascendant. 








Wee oam u ns 


The Islami Law o] Inheritance 


d son, even if his re 


Its Sources an 


al father was 


d Development 27 


unknown, had the 
e was able to carry 


4 The adopte 
same right to the estate as the real son if 
arms. 
5 Mutual inheritance between two men was recognized through a 
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say to the other: ‘My blood is your blo 
destruction, you inherit me and I in 
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The Islamic law of inheritance did not 
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2. The Legal Sources of the Law of Inheritance 


(a) The Quranic Verses: 


et and his Companions to Medina, 


On migration of the Proph 
migrants from Mecca) and the 


fraternization between the Muhajireen ( 
Ansar (the citizens of Medina) entitled each to inherit from the other 
[his provision was abrogated after the conquest of Mecca under the two 
Quranic verses: | 
ind those who afterwards believed and left their homes and strove along 
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that which ye leave, alter any legacy ye may have be 


may have contracted, hath been paid) ind if a man or 4 y 
distant heir (having neither parent nor child), and he (or che) have a brother 
(only on the mothers side) then to each o! them twain (the 


he sixth, and if they be more than two, then they 
at may have been bequeathed 
away more than a third 


Allah. Allah 1s 


or de 
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brother and the sister) t 
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or debt (contracted) not injuring (the heirs 
of the heritage) hath been paid. A commandment from 


knower, Indu 14 


1. after any legacy th 
bv willing 
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h. there is a provision tor the collaterals: 


At the end of the same sura 
Say: Allah hath pronounced for you 


for a pronouncement 
> a sister, hers 


‘They ask thee 
distant kindred. If a man ¢ 
he would have inheritec 
then theirs are 
unto the male is the 


lie childless and he have 
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In order to make these provisions imperative and enforceable, God 





promises divine reward for abiding by them and prescribes divine 
puni it for disregarding them in the following words of the 
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3. The Islamic Reforms 


e are definite and detailed as 
| in order to elaborate them and to 
Islam have acted with wisdom 


that Islam brought about 
it existed in Arabia 


g inheritanc 


uran, but stil 
the jurists of 
an be noticed 
heritance as 


present them scientifically, 


and careful thought. Further, it c 


considerable reforms 1n the law of i 
during the pre-Islamic days. These reforms were twofold; first, they 
h the male, and secondly, they divided the 


made the female a co-heir wit 
property of the deceased among his he 


of handing his entire estate over to the eld 
law of primogeniture. The Arabs had a very strong tradition that only 


those who could use the spear and the sword were entitled to inherit, 
and therefore, no portion of inheritance was given to such heirs who 
were not capable of meeting the enemy and fighting in battles. Owing 


to this tradition, which strongly appealed to a people among whom 
not only were all females (1.e., 


widows and mothers) excluded, but even male minors had 
verit?! Women, in fact, were looked upon as part of the 
eased and, therefore, their right to property by 


irs on a democratic basis, instead 
est son, as was done by the 


tribal fighting was a daily matter, 


daughters 
no right to inl 


property of the dec 

inheritance was considered out of the question. Even under the Jewish 
law, women did not have a better position. Islam came as the defender 
of the weaker sex and the orphans, and just when a defensive war 
against the whole of Arabia was being carried on by a handful of 


Muslims, the prevailing law of inheritance, which gave all the property 
of a deceased person to those members of the family who bore arms, 
was declared as unjust, and a new law was introduced, putting widows 
and orphans on a level of equality with those who fought for the defense 


of the community and the country.” 


Before closing this Chapter, a few general remarks on the law of 
succession would be appropriate, and are given below 
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e General Principles of 
Inheritance 


In Chapter 2, it wàs stated that the Quran did not abrogate all the BIS 
inheritance but amended them to the extent it was 
deemed necessary. So, it can be said that the Muslim law of inheritance 
consists primarily of (1) the rules relating to inheritance laid down in 
the Quran or by the Prophet (ppuH) in his teachings; and (2) the 
Customs and usages concerning inheritance prevailing amongst the 
Arab tribes in and around Mecca and Medina at the time of the Prophet 
(excepting those aspects that were altered or abrogated by the rules and 
teachings of the Quran and the Prophet).' Therefore, for the purpose of 
rules of inheritance, the Quran is more like ‘an amending act’ than a 


Islamic laws of 


complete code.” 


» 

The Sunni and Shia jurists worked separately to set up their own 
Schemes of inheritance. The basis of both the schemes is the same, that 
is, the Quran and the Hadith on the one hand and the pre-Islamic 
customs of inheritance in Arabia on the other. Therefore, the general 
principles of both the schemes of inheritance are nearly the same, and 
can be discussed together. The differences in the approach of the jurists 
of the two sects on various rules of inheritance could be pointed out 
Wherever they occur. However, the general principles of Islamic law of 
inheritance followed by both the sects are discussed under the following 
headings 


1. Applicable Law 


The property of a deceased Muslim is to be distributed according to the 
law of the sect to which he belonged at the time of his death Th ; 
to which the persons claiming the property ie Sate 
immaterial. If a non-Muslim becomes a conve 
Muslim, the distribution of his estate will take 


as his heirs belong is 
rt to Islam and dies a 
place according to the 
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d to succeed 
and to his 
d has left 


f sound mind, 1S entitle 
1 of the father, 
d the decease 


The eldest son, if he is 0 
exclusively to the wearing appare 


Quran, sword and ring, provid: 
property besides those articles. 


3. Birthright 


" è . * f an 
Islamic law does not recognise the birthright to inherit. The right o 
e comes into existence for the first time on 


heir apparent or presumptiv | 7 
the death of the ancestor, and he is not entitled until then to ee 
in the property to which he would succeed as an heir if he survived the 
ancestor." The heir-apparents right to succeed is nothing more than a 


mere spes successionis, that is, a mere chance to succeed, which may be 
defeated in a number of ways, for instance, a transfer by the owner of 
his entire estate before his death. An heir apparent cannot make a 
claim on the property of his living ancestor. A person 15 entitled to 
dispose of his property the way he pleases, that is, by sale, mortgage or 
gift etc., and an heir apparent cannot challenge an inter vivos transfer. 
An heir apparent has no control over his ancestors actions and has no 
standing to challenge any transaction made by him (the ancestor) 


during his lifetime. 
From the above discussion, it is clear that the chance of a Muslim heir- 
apparent to succeed to an estate cannot be the subject of a valid 
gratuitous (transfer or release).!4 But, here arises another question; that 
is, whether the transfer, release or renunciation of spes successionis made 
for consideration is valid? There is conflict of opinion on this point. It 
is generally held that a transfer, release or renunciation by an heir 
apparent of his chance to succeed is invalid and does not estop him 
from inheriting after the death of the owner. The rationale is that, as 
spes successionis does not exist as a right according to Islamic law, 
therefore, any transfer, release or renunciation of spes successionis is the 
E WE or renunciation of something non-existent and is thus 
invalid. Therefore, the heir is not bound by s "ase 
must return the consideration." sicud ostia m i E 
upon as an estoppel under the Islamic law against the AC eed 
as to preclude him from rejecting iei ba ^ ow ed debui 
benefited.'^ On the other | ; dep en VES 
n the other hand, it has been held that while the 
relinquishment of a right of succession is not valid und eis 
nder Muslim law, 


there is nothing illegal 
gal abou B : : 
f g t a person contracting not to claim the estate 
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5. Primogeniture 
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6. Separate Devolution on Heirs 


1 Muslim devolves on each of his heirs separately 


The estate of a deceasec 
each 


and the heirs are entitled to hold property as tenants-in-common, 
having a separate share in the whole property^^ The property of a 
fuslim devolves on his heirs in specific shares with the 
interest of each heir being separate and distinct. Similarly, each heir is 
liable for the debts of the deceased proportionate to his share of the 
estate" A joint family under the Islamic law implies only a group ot 


1) | 
individuals living and messing together. It is not a legal entity. The 


deceased ^ 
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deceased take their shares as if they were tenants-in-common and not 
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Under the Shia | 
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sons A and B, so that each take 1/2, 
sons GS1 and GS2, each taking 1/4, B's 1/2 share passes on to his son 


GS3. This is also called distribution per stirpes. But under the Sunni 
law, the distribution would be per capita’ which means that all three 
grandsons would each take 1/3 without reference to the shares which 


their respective fathers, if living, would have taken. 
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In addition to the g 
enumerated in the previous ch 
of exclusion fr 
two kinds; partial or total 


e Rules of Exclusion From 
nheritance 


law of inheritance 


apter, there are also certain general rules 


clusion from the inheritance can be of 


;eneral principles ot the 


om inheritance. Ex 


1. Partial Exclusion 


Partial exclusion 1s, of the share receivable by one 


heir because of the existence of another heir.! There are six persons who 


are not subject to total exclusion; the father, the son, the mother, the 


daughter, the husband and the wife? As regards all others, the nearer 
in degree excludes the more remote; this is always true of residuary but 
the nearer residuary does not always exclude a more remote sharer." For 
example, a mothers mother is not excluded by a father, nor does à 
right of succession 1s founded on the same 


in reality, a reduction 


nearer Sharer, unless the 
relationship, as in the case of a mother and a grandmother, or a daughter 


and a son's daughter. 


Generally, the persons who are related through others do not inherit 
with them, except in the case of uterine brothers and sisters who can 
inherit with their mother, although they are connected to the praepositus 
through their mother.* Those who are basically disabled from inheriting 
like a murderer of the deceased, a slave or an infidel, cannot ex Jud 
; < XC e 
o TS ( 4 y G 7 } : 
d totally or partially. They are considered to be non-existent for 
the purpose of the distribution of the estate of the de 
sometimes a perso | | UAM 
a person, who is excluded himself, may exclude oth 
artially r Fore A peer 
P illy or totally. For example, two or more brothers or sist 
í 3 : 
half, of a childless praepositus, are excluded E 
» € C x ^ 2 
iuded in the presence of the 


father; but the 
iey do affect the share of the mother whose share is r 
from a third to a sixth Era dup 
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From Inhe rifance 


The Rules of Exclusion 


by rolling over 

° ^) y 
nim from th ouse, or by 
hich the slayer 1s riding." In all these 
any portion of the property of 


a persons death may not 
- as for instance 


in the following words: 


intended or by misadventure, 
e roof of a I 


him in sleep, or by falling on I 
treading on him with a beast on w 
cases, the killer loses his right to inherit 
the deceased. However, an indirect cause of 
he sufficient ground for exclusion from inheritance 
when a person has dug a well into which another falls, or placed a stone 
in the road against which he stumbles and is killed in consequence: 
An act of homicide that induces ret ise for 
depriving one of a right of inheritance from the person sl 
bet that does not induce either of the two consequences 1S merely an 
indirect cause.!! There is a difference of opinion as to a father causing 
death as a consequence of admonition by stirpes. According to Abu 
Hanifa, he loses his right to inherit but his disciples, Abu Yusut and 


Imam Muhammad, hold the op 
d not be lost if the death results from 


fule is that the right to inherit woul 
some act done in performance of a legal duty, like a person inflicting 
punishment under the direction o! law 


aliation or expiation 1s a Cat 
ain, and an 


posite view. Another exception to the 


However, the Shia law differs from the Hanafi law on this point to the 
Extent that under Shia law, the homicide must be intentional and 

F unjustifiable to be a bar in succession.!? Thus, justifiable and accidental 
homicide does not operate as bar to inheritance. 


The rule of exclusion applies to the murderer and his descendants." In 
- order to prove this exclusion, proof of conviction and sentence for the 
offence of murder would be sufficient, and it would not be necessary to 
Establish the murder through independent evidence in different 
proceedings, where this ground of exclusion is being pleaded | 


In ord t »131 í 
4 E to attract the rule of public policy which excludes a murderer 
a S endant > SES 
T A desc idants from succession, it 1s necessary that the murd 
shou - ; x t : acr 
have been committed with the object of getting the murd l 
ie, 5 uerec 
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mans propert LAS 
deri 7 » It is contrary to public policy to allow a murderer t 
erive from his : : vv € derer to 
victi nis crime the benefit of succeeding to the property of | 
Im, even in resp ; : o I of his 
C I ect ol property which would have come t« th h l 
) e nands 


Of the victim but for his murder 


finally settled thri ' 
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al Cases in the Law of 
Inheritance 


les of the law of inheritance and 


exclusion from inheritance, the Muslim jurists have 
gly evolved principles to resolve problems connected with 
ses in the law of inheritance. These principles are being 
arately in this chapter. These problems occur primarily due 
or expectancy of occurrence of an event, the 


of which raises difficult issues for the law of inheritance. 
status of a certain person can also lead to a 
of inheritance. These cases are 


to the general princip 


the very 
resolution under the law 
inder the following categories: 


rild in the Womb, 


naph rodites, 


LT no 
ng 


Persons, 


ons killed in a Common Accident, 


Relations 


1. A Child in the Womb 


the womb of the mother at the time of its father's death is 
a share in the inheritance has to be reserved for 
w is that a child born alive is possessed 
e of conception. There is 


nherit, and 
presumption of the la 
ht of inheritance from the tim 
> pinion about the period during which such a child must 
er the death of the praepositus. According to one view, ifie 


ince in such a case continues for two years after the death 
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of him come out, 


but if a greater part 
or with his 


out straight ( 
breast come 


hen his 


à it he come 


red; I mean, 1 his whole 


out inverted (or his feet first) t 


\ild in the womb was caused 
belly, then the dead child 


[he provision is meant to see ure 


( other heirs 


d take the smallest share to which 


of the child and the rest 
be reserved as a 


and a fetus 


nt of the bit th 
sons should 


eased left one son 
ig son and two- 


1 on the assumption that twin 
is made in the 


A similar assumption 
t one boy 


n Hanafi law 1s tha 


is completely 
ablished whether 


t the time of the praepositus death. The 


ons unnecessary P! ejudice 


2. Hermaphrodites 


' ^ hose sex 


the share of a female 


i daughter and an herm 
- But Abu Yusuf differed trom this view 


laughter 


the son has one share, 


m iphrodite 


nt dite WOL 


ire if he was a female, 





lividing int 
ould m | 


DO xample 


tions. 18 going 


pl rodite 


is doubtful, gets the smaller of the two 
* For example, when a man 


aphrodite, the hermaphrodite 


and the daughter has half 


should have three-fourths ot à share, 
ild be entitled to one share, if he was a male 
and this three fourth of a share 


; half the sum of two portions." Imam 


ce the distribution more 1n line with Abu Yusuf 's 


Imam Muhammad would divide the estate 
g to the son, 9 to the daughter and 13 going 
3 going 
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Spe ial Cases in the Law of Inheritance 


;g the missing person dead according to the facts and 


mstances Of each case. 


blem of who would be considered the heirs of the 
ing person here is uncertainty. However, 


mi i ace 
is that the living heirs ot the missing person, at the 


the pre ailing view 1 
f the declaration of death by the court, would be entitled to 


l ceed. In other words, the succession would be deemed open at the 


| the decree ot death. 


Ol 


Regarding the pro 
adjudged deceased, again t 


opinion about the presumption of 
as, a lapse of ten years from the 
to the presumption of 
it to four years by 


iino (b), there is conflict of 
he missing person. Among Shi 
lisappearance of a person gives rise 
Sunni jurists have tried to reduce 
of a missing person can remarry after 





or € 
some 
he analogy that the wife 


fhis disappearance. Nevertheless, there 1s à lot of uncertainty. 


ia and Pakistan, Section 108 of the Evidence Act of 1872 


rin Ind 
en followed according to which if somebody has not been heard 
‘him if 


vears by those who would have naturally heard of 
sn alive, then he would be presumed dead. So, in India and 


ration of death can be obtained after seven years of the 


| ] 
aecia 


ce of a person.'^ 


-fore the declaration of death, a missing heir would have his 

e property of à deceased Muslim reserved, and the share 

eld in reserve for him until the time he reappears and claims 

til the time he is proved to be dead." There is a difference of 
to the period during which the share of a missing person 

d be held for him; some have said 90 years; others 70, while 
1s’ generally have fixed the time at 60 years. But the recognized 
iid down in Fath-ul-Kadir, is that taking into contüderation the 
stances of a particular case, the judge may give any direction as 


possibility of the missing persons death, and the period for which 
rtition should be delayed.'* However, 1t can be concluded that the 
f the missing heir will be held for him unless he has been 
red dead by the court or a period of sixty years has elapsed. The 
of the missing person is kept suspended for him, but the share of 


irs would be given over to them. If the missing heir returns, he 


| 


d be ntitled to his share and if he does not return, and is declared 
ê share resery ed would devolve on the persons who were heir 

praen 1 T ^ 
positus at the time of his death and not on the heirs of th 
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Spe ial Cases in the Law of Inheritance 


ation of his death. To resolve the case, the 
els: or the product of the 
g alive, which was 


ng two daughters, and -n Of judicial dec lar : 
vould be arranged into nity-six pare 


supposition of the missing person bein 


on, the d 1ught 
i ers will 
ht, multiplied by the number of parcels on the 
en. The husband’s share on the 





) the 


Vi d or . 
for the missing 


d for him but ii he is 


| be eig 


of his death, which is sev 








his share Wall not o: i 

So, another one ^ of the missing person being alive (four parcels) being 

to complete their iv the number of the parcels on the supposition of death, or 

"randsom product 1s twenty-eight. In like manner, his share on the 

peo 4£ death (three) being multiplied by the number of the 

: ie the supposition of life (eight), the product is twenty-four; 

V-Sirrajiyyah o the smaller, is surrendered to him, and his difference 

me. Aft esti products, or foul parcels, must be reserved to await the 

[^5 leath of the missing person. Ihe share of the sisters are 

irst on the i c q- 

re and B to the same operation and the results are fourteen parcels for 

ation a tion of life, and thirty two parcels for that of death; and the 

pose T or eighteen parcels) must be reserved. The whole of what is 

| of WHEN payable to the present heirs being thus 24 + 14 = 38 

missini la ta be reserved for the missing brother is eighteen out 

nd 208 e is alive, four of these are to be restored to the husband, 

half AA enty-eight parcels, the half of fifty-six, and the remaining 

being ded to the fourteen already paid to the sisters, make up the 

re. thie as the brother is entitled to a double portion, the whole 

nafem irrendered to him. If he is proved dead, the whole of the 

Y | | ld be >en parcels are to be delivered to the sisters, to complete 
| | tis(14 + 18 = 32) thirty-two parcels, which it would be 

z ; : rig iat is enth of Rifty-six. 

DME heng sm EEC a A i, in Egypt, Syria, Tunisia and Algeria, if the missing 
: id to be alive after his death has been declared by a court 


his share that has been given to the other heirs. Under 


iw, the missing person appearing after his being declared 


ourt shall take back what IS left ol his original share with 





4. Captive 


ibiect to the same rules as other Muslims in respect of 3 





nless he renounces Islam in which case he would be 


o the 
the same rules as an apostate.” If it is not known as to 
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r Chapters that Hanafi school of law 


Sunnis. In particular, the Muslims 
few exceptions, are 


> Sun 


t following among the 
b-continent, with ver) 
Hanafi school. Abu Hanifa and his disciples, Abu Yusuf 
orked very hard to draw up an exhaustive 
r Sunni schools of law accept the 
by the Hanafi school 
of the Sunni 


es. However, 


isian SU 


) mmad, W 

of inheritance Othe 
ssion drawn up 
The following study 
anafi doctrin 
are discussed below 


of intestate succe 
tions here and there 


is primal ily based on the H 


de by any other Sunni school 


tain | undamental Rules of Inheritance 


tions or rules of inheritance on 


(undamental assump 
built. These 


seme of inheritance 1s 
law of inheritance and they 


to time with a very 


of the Sunni Scl 
iles run through the entire 
to all situations arising trom time 


Pre-Islamic agnatic succession and Quranic 


lification: 


ied the pre-Islamic customary 


ecognizing only the male agnates as heir, and modified it by 
‘umber of heirs who have been so ordained by the Quran 
ally remain in à dominant position 
al portion of the estate of 
em in the Quran. The 


w has substantially retal 


le agnate relatives gener 
relatives receive substanti 


i} ile 
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The Sunni Law of Inheritance 


r relative of the same class A nephew of 
ased's brother, whether the 
excluded by a son 


t by any neare 
| will be excluded by the dece 
i; own father or uncle. A sons son i$ 


. be his own father or uncle. 
iority of Blood-tie: 


:tem of inheritance gives due weight to the strength of the blood- 
of full-blood are preferred over relatives of half-blood 
the male agnate collaterals in the same degree of relationship. 
-e divided into three categories with regard to blood ties; full, 
and uterine. Relatives of full-blood or full relatives are 
hose parents are the same. Consanguine relatives are those 

er is the same, but mothers are different. Uterine relatives are 
mother is the same but fathers are different. Among agnate 
‘he same class and the same degree, full relatives have 


elatives and the male descendants of full 
s of consanguine 


ru 


) 


r consanguine r 
ve priority over the male descendant 


same degree of relationship. 


he Principle of ta'sib: 


he deceased, the male converts the female 
d siduary regardless of the fact 
female has been assigned a Quranic share. This is known as 

sle of tasib? A son converts his sister, the daughter of the 

s. into a residuary heir and takes double the portion. This 
malé taking double the portion of a female, amongst the 

rs, when they take as Residuaries, applies throughout in the 
Thus a full brother takes double the share of a full sister, à 
guine brother takes double the share ot a consanguine sister, à 
| ikes double of a sons daughter etc. Of the group ot female 
Deirs only the wife, grandmother and uterine sister are 
ed 0) tasib. The strict rule of succession converting female 
ho are Quranic heirs into residuaries by a male relative of 
"e da degree and strength of blood-tie and then assigning 
: share to the male clearly establishes the superiority of the male 


anatic heirs of t 
legree of relationship into a Re 
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ed: then, they will inherit together, thus 
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1/4 x 1/6 = 1/24 


SON ¢ ons son 


Ons sons daughter 





















































eption clear. A praepositus 
bution will take place 


Scanned with CamScanner 


i 











daughter, sonis sons so 
le the portion ofeach 
qual sons daughter and 





ne takes 1/2 of the 
y I there are two or 
ild or child of a son 
as, a child or the child 


shi takes as Residuary 

^ ther, a male takin 
' to Hanafi law, a fall 
srandfather how high 


| 


er takes 1/2 when one 
or more; provided the 
son hls, father, true 
consanguine brother. If 
| kes as Sharer, then the 
a the residue of what 
: or more sisters after 
he full sister will take 
d /2 = 1/6 and, if 
n a 1/6 equally. With 
; ier, she becomes a 
M ne portion of a female 
| ster is totally excluded "m 


€ Ur of uterine 
M f gender and they 
E M takes 1/6 and, if 
ae le deceased left no 
ec m hhs. From 
sters are not affected 


ug line bri 
ther 
tha s and siste 
CII presence sters and 


shar 
harers 
under the Sunni Law, their 


ter whicl 
1t . 
hese are inherited, and their 


d 





Ihe Sunni Law of Inheritance 





« as varied by special 


circumstances 


4, —Sunni Law 


of Share 
Share 








as a sharer 





The father inherits 
and is à residuary with à 

yale descending heir, and as 
n the absence of 


When there 15 à 
child or child of 





fen 
a residuary ! 
descendant. 





a son his 


any 





With no father, the same as 
e, With full or 


hers or 
g to Malik, 





When there 15 à 
child or child ot 
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sister and no consanguine 

r As a residuary with an 


When no child, 
child of a son his, 
father, full brother 











or sister or 





consanguine 
sisters unless 


brother 
brother 





ow 





brothe 
inheritin 





£ female descendant 









es the same share 





A male receiv 


When no child, 
asa female 


child of a son his, 
father, or true 


grandfather 


Residuaries: 


r whom there 1s nO specified share 
have been satisfied. They take 
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heir fixed share. Equal di 
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louble the share of each sons daughte 
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or the wife, as the case may 


esides the husband 
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hip under which rights of the 


> of their own relationship with the praepositus." 
law, Distant Kindred, like Residuaries, are divided into 
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her than 
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- Residuaries; (11) Ascendants hhs of the deceased ot 
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False grandmothers hhs. 


ii) The Descendants hls of the parents of the deceased: 


1 Full 
Full brothers’ daughters and their descendants. 
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> jo. The Rules of Succession of Distant Kindred 
descendants, 
nd their descende EE Clos ; of Distant Kindred: 
| adants of the deceased through à female link: 
d their descend- 
The ":ndred of the first class, comprise the descendants 
i^ » 
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r in degree to the dec 
of a daughter W 


ns daughter. 
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hls and their i 
Thus, the son 
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d of a Sharer (son's 


daughters son, being à chil 


succeeds in preference 


to a daughters sons son, 
an (daughter's son). 


false) and 
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[ o rules, the order of succession among the Distant 
ndred, it | t + class can be laid down as follows: 
E E s children 
raceri 
Ek ; daughter's children. 
shter's grandchildren 
| ons daughters children. 
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*Parately for each Other descendants of the deceased in like order. 
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principle go 
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hem, or all of them are re 


exhausted betore 


among the Distant 
der the following 


of relationship with the 


d ed ; ) 1 
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the allotment of 
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differ in gender. 

| pler and more 
lowever the Middle East" 
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where some ar f 
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generation ari f | IM 
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1 (2), the succession under t! 
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4 
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' certain sp 
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of Imam Muham 
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simplest case 
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Kt only 
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eo > . - ET e 
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‘he female ancestor will descend to the ¢ aimant 
through her irrespective of the gender of the 
‘es into account only the 


s. Abu Yusuf $ 

of the actual claimants and any different 

ntermediate ancestors is not taken into account. 
the distribution is made with 


the claimants, 


double the portion ofa female. 


setting 
sed leaves behind a daughter's sons daughter and à 
ers son as explained in the following table 
Deceased 
oe pco Ems S 
Daughter cea First Line 
ELI E ~~ ros S 
Daughter -—-—— Second Line 
— Rum rss Daughter es c EN 


SODEE 


— 


rule is t 


um Muhammad, the 
and assign 


gendet 
z and the dau 
2/3) will desc 
end to he 


ors differed in 

« son will get 2) 
‘hare (that 15 
hat is 1/3) will desc 


L L 
C genders 


laughte! will get 1/3 ? 


{ ons uc 


can be where 


ni ther case 


rough different lines 


ch claiming tl 
am Muhammad, 


án. according to Im 


„ders of the intermedi 


the first line where the get 
444 
differed and distribute t 


getung double the portion ot 
ach ancestor W 


a female 


this case the share of € 
claimants claiming through the 
all the male descendants will be 
claimants claiming through them and 
all the female descendants W 


claima 
nts claiming through them; 





o stop 
ghter's 


end to his d 
or Son. Opposite I 


e of Abu Yusu 
ken into account. 


there are thre 


he shares there, 


„m, but the collective 
divided among all the | 


iM be divided among all the 


d line 


at the secon 
es to them. 


the shar 
daughter will get 
aughter and 
esults 


f, according tO 


Thus, 


ughter’s daughter's 


aimants, 
of ancestors. Here 


the rule is to stop at 
ate ancestors 


e or more cl 


a male ancestor 
ancestor. However, in 


ill not descend to the 
shares of 


the collective shares ot 


in both cases à male 
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(emale claimant. In 

ier and more than 
share of the only 
amant Claiming 
ther gender, their 
imants claiming 
ting double the 


me. The claimants 
,ortion of a female 


estors 


following claimants 


Mee 


: - First Line 


ME 


Adr Second Line 


Claimants 


Al 


( gender, and assign 

vill each get 1/6 and 

| will not descend 

hares of the daughters 

nn hildren, a male getting 

ighter’s daughters DAUGHTER 

in rs daughters SON will get 
| their d -arried out on the collective 
yarns a F that is, the daughters 
ne daughters sons DAUGHTER 


le is to stop at the 


vt ender of the 
5 their share | n claimants will be taken 

ir shares wil be: daughters angi 
NUGHTI i 1/3, daughter's son's SON 


^ Sit 
upposed 


t descen 
nt where the genders differ. The s 
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«her case there 

itance through the sam 
applying the doctrine o! Ima 

top at the grst line of desc sre is difference 
der and the further rule is to 
tor, if male, as many males as there 

through him, and if female, as many females as 


ming through her, irrespective of the 
9 Then, after the shares are assigned 
diate ancestors as explained earlier, their shares 
aimants claiming through them, 2 male 


on of a female. 


T 


re claimants clai 
rs of the claimants. 
| to the cl 
double the porti 


the same even in this case. The estate of 


ctual claimants, males getting the 
f the intermediate ancestors 
s claim through one 
e on the same 


trine remains 
among the a 
rrespective of the genders o 
pective o! how many claimant 

forth. All the actual claimants at 


LIN ided 


ceased Muslim leaves 5 descendants in the fourth 


own in the following table: 


Deceased 





Daughter Ru um 


| 


| ] Jaughter (D1) 
| 








and D5. Applying the 
frst rule is to stop at the second line 
econd rule is to count, in this 
if male, as many males as claimants 
for a female ancestor, as many 
s S1 having two claimants 


re $3, D4, $4 S5 


he actual claimants 4 
ine of Imam Muhammad, the 


send T 
is line, for each ancestor, 
tuning » 

femal ig through him, and to count 
MALES a , : 

s claimants claiming through her. Thu 








Scanned with CamScanner 





(emales. D1 having 
vo females. D2 with 
(he estate will be 

d D2 1/7. SY being 
re 4/7 will pass to 
le the portion of 


setting (1/3x4/7) 


i! not descend to 
ctive share will 
1/7 + UTS 
ind D2 in the 
once again the 
third line. D3 has 
d as 2 females 
l as one male or 
nd S2 with the 
he same. These 
iming through 
hare of their 
3/14 x 1/2) 


|, applying the 


ition will be simple. 

f the deceased and 

getting double the 

53, $4 and S5 being 

i D4 and D5 being female 


claimants are related to the 
| tor and other claimants 
igh one line of intermediate 


the doctrines of Imam 
sof Abu Ha A i 
| È | Hanifa According to 
blood of t} i 
| | of the intermediate 


claiming shall be 


take 2/7. But the share of D 
eirs but will be added up, 45 explained before; and given i 
9/7 + M7 = 3/7) will 


to their children. Thus, their JO 


1 
u 
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sed left the following claimants, D 3, D3 
„ceased through the following int 





e doctrine of Im 
s where ther 


-e there. Thus the daughter (D1 
laimi g through her, and 


cause there are two C 
vill be counted as tw our daughters) because 


g through him too. 


ause O 
d in seven parts, ^ going to 
ale in that line of 


o claimants claimin 
ted as one daughter only, bec 


So. the estate will be divide 


31 and 1/7 to D2. S1, being the only m 
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int share (i.e. 2// 


to their children D3, D4 and S2, 4 male g 


of the female. Thus We and D4 will get 1/2x3/7= 3/14 (eac 
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Shafii school agrees 
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| ‘False Grandmothers 
nt Kindred cam DE 
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istant Kindred of this 
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those connected to the 


degree, 
nected through 


nts in the same 


mong claima 
leceased through Sharers exclude those con 
Distant Kindred.” The mothers father's father will be 
d by the mother's mother's father; because the latter 
h a Sharer (mother's 


at lude 


nected t ed throug 


ted to the deceased through 


o the deceas 


M con 

other) and the former 1$ connec 
Distant Kindred (that is, mother's father); though both 
aimants are 1n the same degree of relationship from the 


aepositus. 
| in degree of relationship from the 


elated through a Sharer Or 
d through Sharers, and 


ants be equa 


the claim 
of them 15 T 


deceased, and none 
4duary OT all of them are relate 
‘here is no difference in the gender of the intermediate 
he deceased through the 


are related to t 
the father or the mothe 
n the property will be divided among the actual claimants, 
getting double the portion of a female, regardless of 

rs. If the gender of the intermediate 
s divided among the first 
d a difference in gender 


distributed at that stage, 2 male getting 
louble the portion of a female. Then, their shares ascend to 
laimants claiming through them according to the rules 
he first cl istant Kindred under 
Muhammad. Th 


;cestors and they 
r of the deceased); 


ame side (that 1s, 


male 
termediate ancesto 
-estors differ, then the property ! 


of ascent where there occurre 


CG 


rescribed above for t 


\e doctrine of Imam 
; applied upward to the ascendants, as 
downwards to the descendants in the case of Class I of the 


Distant Kindred. lt 15; however, not clear whether Abu Yusuf 


n this case differed with Imam Muhammad in succession to 
did in the matter of descendants. 


wo categories, paternal and 
who are related to the deceased 


e said to be on the maternal side. The 
e related to the praepositus 


e doctrine in the case, 


the ascendants as he 


Ascendants can be divided into t 


maternal. The claimants, 


through his mother, ar 


rule is that if the claimants af 
through both the sides, two-thirds would go to the paternal 


ind one-third to the maternal sides without regard to the 
gender of the claimants.” The claimants on the maternal side, 
even if there is only one will succeed jointly to one-third of 
d the claimants on the paternal side, even 
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the total estate an 
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thirds and the 
taking double the 


ind sisters; full, 
the category Of 
hen there are no 
¿clusion in this 


ote. Thus, the 
indchildren of 


ATL nship from 
preferred to 


relationship from 

(2) above, the 

of consanguine 

à full sisters do not 
3 hers and sisters, and 

iter allotting shares to 


ulerine brothers and 
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ers and sisters are not 
onsanguine brothers 
n | Th However, Imam 
3 thi rule. The rule, as 

4. According to Abu 
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of relationship, the 
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full brothers and sisters €* 
ers and the 


inguine brothers and sist 
Aude the descendants of 


brothers 


-endants ol 


S 


con*« 
inguine 
broth 


T8 
{ 


dic the d 
sisters representin 
ew of Imam Muha 


Abu Yusuf's view P 


hers and 


’ The vi 
4an, whereas, 


mmad holds goo 
revails i! 


rm countries. 
ith the third rule given by Imam 


be laid down as 


aughters, full sisters children and the children of 


other's d 
and sisters. 


rine brothers 
hers and sisters, 


erine brot 
e sister 5 


and consanguin 
sidue, if any. 
rs children 


sister's children, children of ut 

brothers daughters, 
onsanguine class taking the re 
daughters, consanguine siste 
d sisters. 


inguine 


ren the C 


Sal 
-hildren of uteri 


guine brothers 
e brothers an 


t of those nephews and nieces who are 


we three categories consis 


iduaries. 

* sons daughters (children of Residuaries). 

son's daughters (children of Residuaries). 
ren, full sister's grandchildren and 
d sisters. 


ill brother 


Consanguine brother's 


Full brother s daughters child 
-andchildren of uterine brothers an 
grandchildren of uterine brothers and 


dren and consanguine 


Full sister s grandchildren, 
the residue, 


isters, consanguine brothers daughter's chil 
anguine group taking 


sister s grandchildren, the cons 


if any 
sters 


hildren, consanguine si 


brothers daughters € 
brothers and sisters. 


Consanguine 
ndchildren of uterine 


srandchildren, and gra 
ies (from 4 to 8) cons 


he above mentioned categor 
duaries. The remoter 


e not Resi 





AES. 
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ews or nieces who ar 
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order @ ; 
aer 18 mentioned 4 (tet determini 
ares to the uterine group: 
being the hypothetical 


srandnephews and M 

rn must be exu | group, he will be assigned 1/6, 
of his root But if there are tw 

yhether descending from © „rine brothers OF 

ey will be jointly assigned 1/3, 


parent or p 


irs 


id with Abu Yusuf’s | up y 
ters, th 
of their 


ong them without 
the f consanguine 


hypoth 
«ters Will descen 


same manner and accor 
ase of the Distant 


1 
tne 


ster's children. 


ries) 
Y Residuaries) in the € 
idchildren ment of shares, according to Abu Yusuf, shall be made to the 
nants per capita, the male getting double the portion of a 
anguine sister's 
\ Sunni Muslim dies leaving behind four grandnephew 
p4, D5 and D6, 


. and three gf 


3. $4, S5 
(S stands for son an 


ke order. 
3 the following chart 


isted before any 
Deceased 





Uterine Consanquine Consanquine 
M Sister Brother Sister 
ind sisters are 
ide among them | l | 
n doing so, the i “i 1 | i 
ter S3 S4 Ds S5 D6 S6 
ICI who are A ES 
4 and S3; the 


n the uterine group. D 
eing 1/3, will pass to 


| im through 
and sister b 


are two claimants 1 


nore claimants 
imber of brothers SN 
rly, each sister ive share of the uterine brother 
re claim ame d S3, each taking 1/6. 
idue being 2/3 will first be divided between the consanguine 
ts claiming through the 


two claiman 


As there are 
d as two cons 


anguine brothers 


gu > and uterine; 
r and sister. 





ibsence of full 
7 w—— | Bee bs he wi be counte | 
| ording to MN n E are thes claimants claiming through the consanguine 
he will be counted as three consanguine sisters. Thus 4/7 of the 
e (that is 2/3) will be given to the consanguine brother who will 
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laimant claiming 

S2 will get 4/5 of 
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. paternal uncles and paternal aunts (ammat) and all 
kwal) of the deceased. 


maternal uncles and aunt 
Only full and consanguine paternal uncles 4 
because they are Residuarles. 
[he descendants hls of all the paternal and maternal uncles 
nd aunts of the deceased other than sons his of full and 
onsangulne paternal uncles who are Residuaries- However 
n this group: the nearer 10 degree excludes the more 
of the 


nts of the parents 


remote 
ernal uncles ot 


aternal uncles and au 


Paternal and m 
and consanguine pat 


other than full 


father who are Residuaries. 
rnal and maternal uncles 


ants his of all the pate 
he parents of the deceased, other than sons hls 
consanguine paternal uncles of the father who 


in this group» r in degree 


act eased 
the 


[he descend 


nd aunts of t 


the full and 
ries. However 


the neare 


Ot 
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5; S6 being the 
t i ME is: re Residua 
her, that 1$ 
Thus S5 E. S5 x cludes the more remote. 
[hus SS will get 
1/105. So, after remoter uncles and aunts and their descendants hls will 
trine obl -ncceed in the same manner and order. 
of the . 
he estate: yove mentioned group. each in turn must be exhausted before 
| Mf - Q ^ 
105 and aber of the next group may succeed. 
! nf Succession for the first group (that is, uncles and aunts) are 
lly exclude the ed below 
|f there are claimants both on the paternal as well as maternal 
and the latter will 


the claimants 
mer will collectively take 2/3 
third. Each side will divide its collective 


ides, the for 


` 


male getting 
| S6, being the " 
:6 being malesi collectively take one 
in h vet 1/8: hare according tO the rule of the double portion to the 
| | male.” Even it there 15 only one heir on either side, he takes 
the whole share assigned to his side. 
1 » Among the claimants on the same side, those of full-blood 
i true or falsei ie preferred to those of the half-blood, and among those of 
br Y the half-blood, the consanguine relations are preferred to the 
the estate will uterine relations. 
The uncles and aunts on the paternal and maternal side 
ant on either side can exclude 


and no claim 


n the following 
the other side. 


nherit together 
inv claimant on 








paternal side, the 
| lv if there are 
paternal side will 


RI consanguine 
nd aunt, and a 


maternal side; 
le getting 2/3 amd 
eirs are a full 
latter will be 
he full paternal 
ill take the full 


ternal uncle, a 
therefore, the 
ling to rule (b) 
excluded. The 
iare assigned to 
the male. Thus 
naternal sides 
ill take 1/3 Of 


endants hls of 


iunts of the 
ip to the said 
te. Thus the 
hether full, 
luded by the 


| 


uy one in that 


unts will be 
ic cendants hls 
ied to be on the 


maternal sides 


ectively to the 
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59 Even if 


maternal side. 
he will 


e of the sides, 


and one third to the 
e on on 
o his side. 


al side 


s only one representativ 


o entire share assigned t paternal and 
nal sides can only inherit together when the claimants 
ade are in the Same line of descent, otherwise 4 
t of higher descent or nearer in relationship 0n one 
| or paternal, will totally exclude claimants 9 


other side. 


naterna 


;cent on the 


Ic 
in the same degree of 


ed to those of 
and aunts are 
f consanguine and uterine 
ants of half-blood, 
and aunts are 
cles and aunts. 
aternal sides, 


laimants on the paternal side 
of full-blood are preferr 


ship those 
ts of full uncles 


od. Thus descendan 
descendants 9 


Among descend 
uncles 


1 OV eT 


LA 
| ind aunts. 


of the consanguine 
ts of the uterine un 


d to the descendan 
ies both to the paternal and the m 
arately to each side. 
de, the children of 
en of Distant 


e degree of 
cle, who 


dants 


ppl 
to be applied sep 
on the paternal si 
o the childr 
are in the sam 
f a full paternal un 
ghter of a full paternal 


s rule does not apply 
of the 


C 


; claimants 
will be preferred t 

n. when the claimants 
p. Thus the daughter O 
exclude the dau 
ho is a Distant Kinswoman. Thi 
lants on the maternal side, because none 

ts is a Residuary. 

the relations are entitled to 

assigned to the paternal side is to be 
ers of that side according to the 
ant Kindred of the first 
trines of Imam 
1 the case ot 
d to the 


eS 





sidu iry, W ill 


escent 


al uncles and aun 


aining which of 


iSCert 


|, the portion 


buted among the memb 
lier for the Dist 


However, the same conflict oi the doc 


ammad and Abu Yusut will arise here as i 


first class of Distant Kindred, the portion assigne 
o be distributed according to the same 


s laid down e? 


ti) | side 1$ also t 


ncipl 





ah 
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ing table: 
3d uaries, V 


] ine 





ternal Unde 
xcludes 


fi law 





connecte tec 


rep! esent, 


ler Sha 
all other relatives 9 


are thus simila 


p ‘ternal 0! 


of Inherttanes 


| with the praepositus throu 
‘rom the heirs 


ary in their degree of removal fro! 

the relative nearer in degree 
| other relatives 
( the same general class.” 


r on this point. Any nearer relative, 
d exclude all distant 


d Shafii doctrine. 


fii law excludes al 


maternal side, woul 
„der the Hanafi an 


ter (Dl) 
her ol the two sides Ul 
pu Hanbali doctrine, the nearer relative on the paternal or 
cludes distant relatives on its side alone and not those 
y=) ‘de. Thus, under the Hanbali law, à distant relative on the 
E in take the position assigned to his side notwithstanding 
tive on the maternal side. 
4. the distribution 
ere the difference in Notes 
-d at the second line 
bel male will get of Ibn Qudama, VI, 166 
spective shares will n Succession im the Muslim Family, Cambridge Cambridge 
sce 1971, pp. 33-34 


[hus D2 claiming 
ng through DI will 2 


| 


listribution has to be 
will be takem mto 
of the difference in a 
listribution in this 
|t will be as follows 
ind D2 being female ote 4 


pposite results are 
e two doctrines. 1965, p 421 
2 illa, Principles 0] Mahomedan Law, 16th 
| of maternal uncles and 1968, p. 97 
would have received. 
ravvabii, Muhammadan Law, 4th edn., Bombay N.M. Tripathi, 1968, 


m of representation within 

of maternal uncle OF aunt | | 
d. D. 612 
d 


t 


Outlines 


I Sirraiivyah, 


K Hane 





3rd edn., London Oxford 


of Muhammadan Law, 


1964, p 189 


ook House, 1959 


London: Premier B 
6th edn., 1961, p 169. 


ibook of Mohammaden Law, 


P 194 
hammadan Law m India and Pakistan, Ath edn., Bombay: 


Edn., Bombay N.M 


positus uterine paternal uncle 
j . pra Note 13, p 5g 


1 uon m { among the children 
paleTnal ai 
princi: aunt, the rule of double d 
le onverrnc t 1 " 
pie governs the grandchildren d 





upra, Note 15, p 815 
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n., 1990, p. 235; 


ion: Premier Book 


then those im the 
heirs are in the 
the heirs are in 
re prefixed with 


Law, Article 


rian 


iti Law, Article 323% 


ind 296 Kuwaiti 





scheme Ol inheritance, compared e 
nd detailed Sunn! scheme, 1S brief and simple. This scheme 
Ithna-Ashari School of Shia law 


Zaidies etc. 


ly worked out by the 
fusal 


r Shia schools of law, 
eristic of the Shia law 
e or privileged pos 
basic approach to the subject of inheritance ha 
all blood relatives are embraced by a sing 
rities and there is no major division, such 

the Sunni law because of Residuaries and Distant Kindred. 

ace, females and non-agnatic relatives stand on an equal 

es in the sense that they exclude any relative 
n the order of priorities. Thus, the 
e very different from each 


„rimari 
lowed by othe 

nding charact 
ny special plac 


i 


like Ismailies, 
of inheritance 1$ its re 
ition to agnate relatives as 
s two principal 
le and 


the first place; 
sive system Ol prio 


nd pl 
th male agnat 
ior position 1 


pies an infer 
ses, though based on the Quran, ar 


e implications. 
Sunni law of inheritance, the Shia law of inheritance has also 
the three basic questions reproduced as under: 
tion No. 1: Who are the possible heirs and successors of the 
deceased? 
heirs, whether principal or 


ed. Theoretically, there are two 


heirs by marriage and heirs by 
all the principal heirs, 
ome subsidiary 


-der to resolve this question, all possible 


liarv, would have to be determin 

ions of heirs under the Shia law: 

nguinity. These two divisions include 
there can be s 


ers and Residuaries. In their absence, 
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nd successors are 


i, who are the 


rA 


med under which2 


uccee d together; 


ps and the rules 
thers; and (b) the 


actual heirs? 
D 


; follows? 


namely: 


rs by marriage 
ns inguinity who 
oup 25 and 


ict of some heirs 
heirs of Group 3 


be classified 


sively the spouses 


esiduaries, €«Be 


ind a Residuakyy 
ribed portion in the 


two-thirds, one-third 





e Shar 


Ts 
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nd the surviving spouse. 
are the father, the 


er or sisters, 


ers are the mother à 


h Sharers and Residuaries 
the full or consanguine sist 


and brothers. 


; are bot 
ot daughters, 
erine sisters 


W he 


htel 
| the ut 


ve are Residuaries. 


pecified abo 
Among Heirs 


tribution 


heirs who are not s 


rhe Manner of Dis 
scertaining 


aries or toge 
the distribution i 


mong heirs, after à 
v as Sharers OF Residu 


IC 1 
as Residuaries, 


{ 


d others 
anner? 
+ of all the share of the husband or wife, as the case may 
is allotted; 
istributed among heirs by blood 


ate is d 


rest of the est 
ate rules for 


ding to Separ 


each group; and 
ment of shares is made by doctrine of Increase or 


urn, if need be. 


2. Possible Heirs 


two causes giving rise to a claim for 


o Shia law, there are 


d relationship. Consanguinity 
lations of the deceased 
eceased under the 
tions consist 


uinity or bloo 
d. The blood re 
perty of the d 
These blood rela 


es in the Quran and are 
due after satisfying the 


that is, consang 
4 tie of bloo 
eed to the pro 
his chapter. 
pecific shar 
he resi 


es simply 
ntitled to succ 
discussed later in t 
í those who are assigned S$ 
and who take t 


lied ‘Sharers, 
‘Residuaries: 


arers and are called 
right to succession to the 


ause giving 4 
ecified cause 1S the 


bab, that is, a special € 
of the deceased. One kind of sp 
riage, that is, being a spouse: A spouse is à 
er excluded by any other heir. Spouses 
Quran and are thus, included in 
r kind of succession by Sabab 


acts. An emancipator of 


property 
elationship by mar 


principal heir and is nev 


ire given specific shares in the 


he category ot Sharers. The othe 
in take place by perfor 


ming certain 
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id, under certain 


Ic cert 1 
ain rights 


bv mé i 
narriage or 


nsanguinity 


; and each group is 


[he only criterion 
vets his or her due 


-ategorisation as 


endants hls. 


sates. The Sharers 
t to a returni i there 


grandparents and 


| proximity to the 


leceased and their 


IÇ 


ority. Similarly, i 
of the deceased: 

parents of the dë 

heir descendants hls 

manner. 

ig with heirs by marriage 

ite of the deceased Gan be 





i} 


|| 


apse nce ol 
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| also be called the ‘principal heirs 
can only succeed to the estate of the 


ned 


hout any 
rtv, or em 


I 


Ss 


1 


does not 0 


H 


responsibility for 
However, 
operation ot the 


i 


\ 


\ 


betore, 


all the prit 


roy ides the right 


ve. and is € d to be succ 


onsidere 
w, is an 


e Sunni la 


tion shot 
tion. In 
was 
as carrie 


the emancip4 
considera 
ancipation 
ancipation Ww 
pectation 
esult of law 


f successi 


om, or em 
» or in the ex 


incipation was the r 
btain the right © 


the em 


utter emancipation, 
gful acts 


the wron 


i£ the emancipato 


law O 
ssion, he would ha 


ime of manumi 


estate of the eman 


o the 


succession, however, is 





of the emancipato 


and the emancipato 
der certa! 


ild be absolutely 


case the 


obtained on pay™ 
d out in the cours 


of heavenly rew 


ancipator 


rs respon 
r by virtue of a spe 


cipated slave. 


only of antiquari 


r to inherit from his 
by contract. This 
right; but the 
r succeeds 
in well-defined 


essor 
absolute 


voluntary and 
bought his 
ent of à 
e ofa 
ard, or the 
emancipator 


» slave had 


. then the 


on. 


continued to have 


ancipated slave. 
ceased by 


ct at the 


of his em 
sibility had 
cial contra 
t of inheritance 


ve no righ 


7 This right of 
use the 


an value, beca 
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untry 


thers: 


mebody contracts to 


| 


ver, then the former 


; rule is also accepted 
n the middle ages, it 
, city was required to 
.cquired a distinctive 
invariably exacted 

o arrived in the city 
ne sureties, Were 
‘heir clients, and were 
er when they died 
-al nor transmissible.” 
te in the modern day 
provides pecuniary 
circumstances and, 
ling security In-any 
indemnify for the 


f the Shias: 


gzories of subsidiary 
omes entitled to the 
treasury ( Bait-ul-Mal) 

is not in the nature 

to him as the spiritual 
ted among the poor and 
ved, or where he Wa? 
presently, except in the 
entative (the mujtahid), 
4 by him equitably and 
place where the deceased 
irposes as may seem 
lis rule also leads = 
there is no living Imam 


| 
| 
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on among the poor an 
-haritable trust can be 


| ‘ 
P d prope 
is substantial so that a € 


c9 -< the property 1 S 

P n view OF all these difficulties, the prevalent view, at least in 
i 4 pakistan, 1S that, under these -ircumstances, Shia Muslims 
»" cheats to the government." 


5. 'Ihe Actual Heirs 


heirs who inherit the estate of the 
n rules of exclusion among the possible 


(ter applying certal 
es of exclusion among the group? of possible heirs 


eal rul 
cussed below: 


o- 


hove, are dis 


d marriage succeed together. First of 
may be; 1s assigned his or her 
d among the heirs by 
amongst 


consanguinity an 
usband or wife, as the case 
e is divide 


1e remaining estat 
e rules of exclusion 


inity in accordance with th 


the heirs by consanguinity 
of the first group existing, 
-juded from 


nd the third grou 

When there arè no existing members of the first 
bers of the second gt 

embers of the third g [ 
and the second group: only 


are entitled to succeed. 


then the mem 
exclusion of the m 
e no members from the first 


e members of the third group 


ithin each group succeed 


nembers ot the two sections WwW 


6. The Allotment of Shares 


determining the actual heirs who are entitled to succeed to the 
tv of the deceased, the next step 1$ to assign the shares to them. 
purpose ol assignment of shares, the heirs are divided into two 


1) Sharers 


Residuaries 
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ire the same both 
arers under ^ir 
Sunni law, namely tru 
ns daughter hls; are : 
li i mis 
s due toa basic differenc 
differentiate between the 
mportance is shia 
in the same degree of 
the contrary, is Very 
and cognates, and the 
tes form the first two 
d Residuaries; whereas 
t Kindred. Since there 
nder the Shia law, the 
Similarly, the children 
f females among the 
ised. Therefore, the 
ver any other lineal 
rom the deceased. For 
e the class of Distant 


Cc! 
"NI 


ihe Collat 


ose who are classified 
reed or included in the 


e Shia law, these are 


scendants of the Deceased: 


erals: 
tel 


nguine Sister 


iné Brother 


le Sister 





Ihe Shia Law 


| Normal share 
| a 
| ot of 
one two 
or 
| more 
| collect 
| ively 
| — 
| i 








1/2 1/3 





of Inheritance 


When there 15 4 
lineal ! yescendant 





When there 15 4 
linea 


NE oM 
When there 15 à 
linea 





(a) When there 1$ 


(b) When there are 








14 when no such 
Descendant 





14 when no such 
Descendant 








| Desce ndant 





a 


be no lineal 
the father 
iduary 








If there 
Descendant, 


inherits as 4 rës 





| Descendant 











1/3 in other cases 





a lineal 
Descendant; of 


two OF more 
full or 
consanguine 
brothers, o! 
one such 
brother and 
two such 
isters, OF four 
such sisters, 
with the father 


When no son 


























With the son she takes as 





a residuary 
LÀ 
When no parent, 


or lineal 
descendant 








When no parent, 


or lineal 
desc endant, or full 
brother, or fathers 


(ather 








brother an 
fathers father 








The consanguine sister 
takes as a residuary with 
the consanguine brother 
and also with the fathers 


father 





When no parent, 
or lineal 
descendant, or full 
brother or sister or 
consanguine 
brother oF fathers 


father 
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to take, and the rule 
;sed separately for ich 


»state of his deceased 
endant; his share is 
succec ded by a lineal 
nd or wife cannot be 


stances. 


tate of the deceased 
lescendant. In the 
pases to 1/4. When 
then the 1/8 OF 1/4, 
wives equally. A 

ble property of her 
ire in the value of 
ioveable property, 


eased, the early text 
nic share, one-fourth 
estate, went to the 
r under the modern 
no machinery now 
ncient doctrine has 
later jurists allowed 


Y 


the opinion of the 


nt view according to 
o have a child by te 
r this view, does not 
buildings and the 
ubstance of the said 
heirs refuse to pay uis 
widow may demand 


vhen he inherits asia 
vhen the deceased left 
: of such à lineal 
luary. The father has Wg 
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lege under the Shia law, of partici 
warn left alter assigning the shar 
‘ace anything by application of the Doctrin 
s, he is immune from the Doctrine O 
er; The mother, being à principal heir, is never € 
heritance The mother 15 assigned 1/6 of the estate, when 
sed is survived by à lineal descendant; OF when there 1s 
with two or more brothers (full or consanguine) 
vo such sisters OF four such sisters. They 
A sibling unborn at the time of the 
din the quorum and does not 
- sixth. Article 892 of the [Iranian 


born brother or sister from 
hese heirs, 


AA 


xcluded 


NOTA 


long 
such brother and tv 
actually existent. 
eceased 15 not counte 
her's share to one 


wever, does not debar an un 
0 In default of t 


unted tow ards the quorum. 
/3. 


of the mother increases to 1 
a son, the daughter is taken as 4 


d, if there are two or more, they 
ide equally among themselves. 
a Residuary, the male taking 


] thé d 


he mot 


In the absence of 
| daughter takes 1/2 an 
lv take 2/3, which they div 
an. the daughter 15 taken as 


portion of a female. 


LIA 


[he full sister, if there is one inherits 1/5 of the estate 
„sed. If there are (WO or more full sisters, they take 2/5 


dividing the same equally among themselves. A full 
herits her share provided the deceased is not survived by 
er, father, 4 lineal descendant or full brother or father's 
the full sister belongs to the second group of the heirs, 

f the first group» that 1s, 


totally excluded by the heirs O 
nts of the deceased. A full brother, 


; and lineal descenda 
the second group» takes with à full sister as 4 
he portion of a female. The 


e taking double t 

he same class, 1S also counted as à 

kes as Residuary with the full sister in the same 
r. Similarly, the paternal grandmother is 

participates 1n succession like a full 


i 


t 


Cx 


A 
LS 


ing to 


iduary, mal 
her's father, belonging to t 
brother and ta 
ner as a full brothe 
ted as full sister and 


Sister: Consanguine sister, if there 1s one, takes 1/2 


estate of the deceased. If there are two or more consanguine 
they take 2/3 collectiv ely, dividing 1t equally among 
selves, The consanguine sister succeeds to her share provided 


sanguine 
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dant, or full brother 
hers father. The 
sroup of heirsy as 
ts, who belong 
sh belonging to 
brothers and 
the half-blood. 
male taking 
who belongs 

a consanguine 

ne sister in the 

rly, the patermal 

d succeeds in 


brothers and 
he purpose of 
ine brother OF 
they take 1/3 
es, regardless of 
! to their shares 
the deceased. 
ther and sister 
cluded by a 
rst group: but 
| bv anyone and 
I preference of 
ise of uterine 


.d erandmother 


^ 


tively, and they 


1 
sisters 


two are the heirs BY 
rers No. 3, 4 angi? 
icceed under the 
rers belong to the 


WR 
n there is no heir 
} el 1 
belong to the third 


| ition to the succession 
I entativi 
itives of the parents: 





of Inheritance 


[he Shia Law 


ped with brothers and sisters 


Ye paternal grandfathers 
aternal grandmothers 
randfathers 
In this 
of 


ce they are grou 
and sisters. Tt 
brothers and p 
rs. The maternal g 
and sisters. 


mongst heirs 


re SIN 
| as brothers 
anguine 
je siste 
ne brothers 
ceased à 


| or cons 
consanguM 
with uteri 
e ot the de 


] full ol 
ire equated 
of the estat 





ion 





Sharers M 





n circumstances, inherit as R 
shter, (3) full sister, and (4) consanguine sister. As tO 
> rule is that W here anyone of them would have, if 
; Sharer, her descendants would also inherit as 4 
cendants 


ould have inherited as 4 Residuary, her des 


+ as Residuaries. 
erty to each of the 


ession among 
nd not 


ribution ot prop 
ention that succ 
is per stirpes. 4 
ognises the 


ode ot dist 
portant to m 
oups of heirs 
t the Shia law rec 
for the purpose ot 
om the purpose of 
Shia law throughout 
as à cardinal principle. 
the descendants of a 
portion which he, 1 
ent the son. 
brother, 


hem 
iTS tL is imi 
of the three gr 
of the fact tha 
sentation in à limited sense 


of each heit—4s distinct fr 


For this limited 
ciple 01 representation 
principle fo! the limited purpose 
provided they are heirs, take the 
d in that sense they repres 


deceased's daughter, sister, 
hich their ancestors, if 


because 


Ut 


purpose, the 


| 


have taken; an 
its OÍ the 


descendat 
ake the portion W 


if heirs would t 


| have taken 
tion ol the doctrine of representation, the 
three classes is pet 


imited applica 
each of the 


descendants, 1n 


imong 


hind him the following 


aves be 
and a daughter. 


mnl c Y 
| Shia Muslim praepositus le 
„ased two sons 


ire children of his predece: 
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GD3, GS4 and GD4 
:2 and D1 respectively. 
the heirs will be per 
mong the predeceased 
-) will receive 2/5, and 
id per stirpes to their 
‘ble the portion to the 
GD1 (2/5 x 1/3) S205; 
son S2 (i.e. 2/5) will 
1/2 x 2/5) 235 each. 
ad to her children GD2, 
setting 1/5 each and 
t. if alive. Thus GD2, 
S4 will get 2/59€ 1/5 = 


GD2 = 1/25, GES 


nder the Sunni law, the 
lly excluded being 

uld have succeeded per 
GS2 and GS3, who wo 


O1 


if living, would have 


ndants of a person who. 


ceed as a Residuary 


the distribution 15 
ion 3 


IAW 


l, and their port 
through them. 





! hid 
|l b! other, 
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\dren of his pre 


d by the chi 
en as follows: 


brother, giv 


is succeede 


pl aepositus 
and uterine 


full sister 


Praepositus 
CORNER Jot aie 
| | 
Full Sister Uterine prother 


| 


| 


Son 


Son 


rother, full sister and the 


de among the full b 
vill be given his 


‘on is first ma 
a Sharer who V 


er. The uterine brother is 
re. that is 1/9, which will descend to his son. The full 
J sister will take as the Residuaries, thus the full brother 
5/6 = 5/18. The 


ng 1/3 x > 


Jl sister getti 
hter and the full 


5/9, and the fu 
end to his daug 


5/9, will desc 


share, that 1$ 5/ 
hat is 5/18, will go to her son. 


n 


ples of Distribution Among the 


Three Groups 
g the Heirs of the First 


he Princi 


iribution of Shares Amon 


onsists of two sections, 


d. The two sections 
the heirs 


er two 


1 out, the first group of heirs c 
ants of the decease 
another. However, 
from the oth 


pointec 
descend 
ot exclude one 
exclude heirs 


id the lineal 


together and do n 
to this group totally 


‘ribution of the property among the heirs of this group» under 


taking the following 
d by the spouse, then the 


| 
iw, is made by steps: 


t of all, if the deceased 1s survive 
is assigned his/her share and the residue devolves upon 


belonging to the first group 


then the whol 
first group. 


re is no spouse, e of the estate devolves upon 


heirs belonging to the 
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t or parents but no 


or the residue, after 
he parents. If one of 
or the residue will 
of them are alive 
-onditions laid down 


(ather will get the 


nd father as heirs. 


mother will receive 
he residue, that is 


LIS 


; but he has left 
heirs, then the 
; the share of the 
c daughters, but 
fixed shares, as 
of daughter OF 
she (the daughter) 
ore than one; they 
g themselves: 
» Shia law. If the 
the whole residue 
the residue. But if 
will inherit 25 
( a female. In the 
-andchildren WiN 
and inherit per 
of each son or 
wuld have taken; 
descendants: The 
f 
iren take the portion 


| 
e 


i T 
lw 


the rule © 
portion which 


taken, and divide 





ul on am 


à 


an. has be 


Ihe Shia Law of Inheritance 


ndants, by applyin 


f 


ong desce 
d in Iran under Articles 


en codifie 


|! 


ldren, their childrens 


e right of representation and shall 
rents of the deceased. 


ly by stirpes that 


if the praepositus has left no chi 


i take their place under th 
ie with the surviving parent OF pa 
tion among grandchildren, it shall app 
ch descendant shall inherit the share of their 

and who forms their link with the 
e to be inherited by the children of 
he praeposituss 


Du 
heirs of ea 
represent 
the shar 
e that devolved upon t 


is 


vho they 
tor example, 
2 son shall be twic 


ILU 


endants of the deceased, how-low-soevels shall 


[he desce 
-ordance with the previous title.” 
and also sons 


he deceased has left a parent or parents 
or in their default their lineal descendants; then 


nts will be given their fixed share, and the 
g the children or, in their default, 
he children, according to the 
e is only one parent with 


h, the daughters two- 
f one- 


'hnters, 
|l, the pare 

ill be divided amon 
| descendants of t 
above. If ther 
one-sixt 
ided in the proportion o 
be shared by the daughters 


he linea 
mentioned 
he shall receive 
e shall be div 
nd four-fifths to 
turn. 


rs, he/s 
d the residu 
the parent, a 


ing the principle of Re 


irs of the Second 


»istribution of Shares Among the He 


(minus the share of the 


26 


xo heirs of the first group, the estate 
devolves upon the heirs ot the second group- 


andparents, paternal or 


or wife, if any) 
up consists of two sections: (a) gr 

how so ever high, and (b) brothers and sisters, and their 
w. The two sections do not exclude each 
section the nearest succeed." As 
are three possibilities 


lants. how so ever lo 
imong the members of each 
are divided into two sections, there 


+1, 
> the surviving relations, in this group: 
brothers OF sisters or their 


‘ ndants 
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youl any grand- 


grandparents 


above mentioned 


cu de sce ndants: 
ing rules: 
then they will 


ng themselves 


only, they will 
ong themselves 


iS 


well as the 


the paternal side 


ic 


share to the 


iare iS assigned 
lly among the 


ssigned to his or 


i 


; 
| 


ae of the sides 


r, father's mother. 
+t be divided into 
le getting 2/3 and 
rther be subdivided 
double the share 


ite 


4/9, and the 


rnal side, their 


between the two 


equality. Thus, the 


3x 1/23 1/6. 
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an Article 923, which reads as 


: grandfathers or grandmothers, the 


> eased are 
vided among them in the following manner: 
side 


whether on the mother's or (ather s 


al grandparent, 


with the matern 
g the maternal 


y shared amon 
yall devolve on the paternal 


share of a female.’ 


randparents inherit 


state shall be equall 


i the -emaining two-thirds st 


the male receiving twice the 
grandparents per stirpes 
in the same Way and 


( the children of the 


Jlotted to the remoter 
ot representation, 


DI inciple 
ase of descendants O 


yefore 1N € 


| Sisters or their descendants, without any grand- 


emoter descendants: 
and sisters are the only 


n brothers 
o the following rules: 


take the case whe 
ill be made according t 


of full-blood exclu 


ition W 
rs and sisters de consanguine 


rs and sisters. 
sisters are not excluded by full or 
ters, Uterine brother or sister, if 
. will receive 1/3 ot 
ally among 


brothers and 
nguine brothers and sis 
ll take 1/6 and if mor 
tate collectively, and div 
selves regardless of gender. 


e than one 
ide the portion equ 


i there are full or consanguine sister Or Sisters, then their 


ed shares will be assigned to them, that 1s, 1/2 when one, 
ad 2/3 collectively when more than one. If there are full or 
onsanguine sisters along with uterine brothers and sisters 
nd/or spouse, and after assigning their fixed shares it is 
ound that their sum exceeds unity, then the Doctrine of 

n the sum total of the 


Increase will be applied bringing dow 
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aer assignin receiving the residue which shall be divided according 
; found that 5 ae rules set above 
Return will be applied, | the cases treated 1n this section, the surviving spouse 
- sum equal to unity, . «t of all, FECENN™ his/her Shariah share, being half t 
< they will take as for the widower and a quarter for the widow. 
ters will also inherit bed share shall also go tO the relations of the deceased 
double the portion nother s side, be they the ascendants OF brothers and 
ied among full or < Uf the sum total o! shares exceeds the estate due to the 
| be arrived at by | of a spouse of the deceased, the shares of the fu 
thers and sisters, if hers OF consanguine brothers and/or sisters or ol 
in default of these dants shall be reduced accordingly. 
; and sisters wal e absence Ol brothers and sisters, the estate of the 
A sed will devolve upon their descendants, ne 
and 927 cover the excluding the more remote. The estate (min 
of the husband 01 wife, if any) will devolve up?! 
„rs and sisters, according to the 


they shall utterly 
erine brothers and 


ruine brothers OF 
qually share the LIS j 
al as Sharers OF Res! 
them the estate Ww | -cording to the rul 


consanguine 


twice the share of 
which thet f 


ind/or sisters: 
selves 
: ers wi E re are nO children ot brothers OF sisters, th 
ive upon the grandchildren of brothers and 
ording to the principle o! representation, that 
ster, she/he shall dchildren of full or consanguine brothers 
Aus chall devolve uld take the portion which their representative p 
terine brothera g, would have taken and divide it among th 
| E guine brothers ording to the rule ot double share to the m 
d abo E. there are ndchildren of uterine brothers and sisters 
shall share one ction which their representative parents, 
taken and div ide it equally among themselves V 


rothers andi BE 
distinction Ol gender." 
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ind nieces is can å " owls 
onized Y 
t follows: 
eased left no | — 
ceed to the ME Brothel = 1/9 
ey 
iving ascendants of ' Mother 1/3 
eirs of each collateral ve sister) = 1/9 collectively 
they are related to l as Sharer? 
ta which ' 2 ra hel 
Aved. Wl he said ine brother) 
vived the deceased. 
» brother or sister. In ne Brother 
ine Sistel 


the male shall take 

ill or consanguine 
thers or sisters, they es 
-Anguine Brother) ! 


hls, with Grand- 
Dy his brothers Sang " 
ith the grand voter grandparents hhs of the deceased 5 
gi a as devised che grandparents through whom they are respectively 
collaterals and ed with the deceased. In the absence of brothers and 
p manca heir descendants stand in place of their respective 
il brother for the In other words, the remoter ancestors and the 
there is no full idants ot brothers and sisters succeed together 
ər is counted as ling to the principle of representation." 
the Iranian Law rules as follows on the inheritance of 


srandmother is 
case may be 


ith brothers and sisters: 
ne brothers sisters, 
athers side, 


eceased's I 
» one-third 


[ the deceased in 
hall go to the d 


ne brother and 





estate 5 
ind sisters, the vetting, UWICE the share of à (emale an 
e same manner n the mothers side, to be shared equally between them 
ithout grand: ! 
deceased leaves only a uterine brother or sister the share that 
ther of them shall not exceed one sixth." 


Distribution of Shares among the Heirs of the Third 


groups, then th 


ingle heir belongins 
d or wife, ii evolves on 


husban 
lowing order 


the share of the 


ird group in the fo 
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i 


Ihe Mira Lay 


of them, 1/6; 


y one 


ine deceased. 


nainde! among 


rer excluding th ete 

niy to the rule ol the double share to t 
ce Ol full paternal uncles and aunts, among 
e » patel nal uncles and aunts according to the same 


carer in degree 


dants hls, in like l ] am m 
| among 


-xhausted before 
re is an exception 
lv claimants are a 
»aternal uncle, the 
lude the latter who 
category (1). This E e h ur d 
phet Muhammad 
\bu Talib, a full d if there < 
iS, a consanguine 


liph. The Shias, 

Y í tł I : ) 10 uncle or aunt on the mater h 

$ J » ~ < 

t d DARS Similarly if there 15 no uncle Or aunt on the 

- Sn N 1 LN zt 1 f f > 

[ur c: ^X maternal cide takes the whole.” However, S 

:uccessor Of the iv UN : entione 
^ each side 1S governed by the same rules as menti 


; à (3) above 
ded by the following 


ints as heirs, then 
Muslim 1$ succee 


the procedure ced Shia 


‘ide, that is, 19 ! cide the heirs are the full paternal uncle, . ; in 
je The patetts > will bE 
e such, and Mg nd the uterine paternal uncle. The paterna side 
ind aunts; eM ad its distribution will be made as follows: 
| side the heirs are the full paternal uncle, consanguins 
hat is AA e and the uterine paternal uncle. The paternal side will be 
ind au ~ i 
aunts A ind its distribution will be made as follows 
th it IS to sav: 
E a ; = Í 
rnal uncle: (as Residuary) 5/6 X 213 = 519. 
excluded by full paternal uncle) 


nd aunts: ruine paternal uncle:Cexc 


ternal unclet g 


juallv div ided among 
1/9 
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ne maternal uncle and 
signed l/3g 1j 
s a whole is . chare by virtue of t 
| ving behind her à hus 
m $ ill 


the dece 


| on of her paternal uncle, he succes 
re no uncles and i j 3 9 
"o titled in law, à uterine brother excludes the cousin. 
l| be entitied to 
mined according . 928 - 38 inclusive deal with the inheritance of unc 
hei descendants in the following manner: 
nd class, the estate 





the principle of ceasec 
icle and aunt, .volve on heirs of the third class. 
lation of the third class shall succeed to the whole 
nd aunts will \ mong Se eral such relations, the distribution of the 
\all proceed according tO the following provisions 
des—equallys eased left full or consanguine paternal aunts/uncles OF 
nsanguine— nal full or consanguine aunts/uncles, the maternal and 
de). q aunts/uncles who are the consanguine sisters/ 
les and SENE of the deceased's mother/father shall be excluded by 
siblings, but shall replace them if there are not 


t repr esentation, 
Iuncles, they shall equally 


| shall, among 


£ d Di ve. 


eased left only paternal aunts 
the estate 1 they are uterine brothers/sisters of the 


ced’s father. If they are full or consanguine brothers! 
ther, they shall share the estate, 


the estate will 
rs of the deceased's fa 
a female. 


in order of 

mong higher 

tated above the male taking twice the portion ot 

endants being leceased left paternal aunts/uncles who are uterine sisters! 

endants of the others of the deceased's father, together with paternal 

nts/uncles who are full or consanguine sisters/brothers of 

litv of some PB deceased's father, thev shall take one-sixth if on his/her 
wn, and one-third to share equally if more. The residue shall 

s and uncles who ar 


devolve on the deceased's aunts 
/brothers of the deceased's father with the 


of the female. 


1 e ised as being 
ind being heir 


onsanguine sisters 
| 
taking twice the share 


to the fact that 
usins. Those who E 
leceased, the Shia 
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v shall share 
cds mothers 


ts and uncles, 
les, one-sixth 
t or uncle if 
re one-third. 


d uncles who 


t the deceased's 


|| uncles and 
ts, one-third 
\ aunts, and 





owever if 
ister of the 
of the total 
ire several 
thers/sisters 
iv one-third 
hich goes to 
on the basis 
of a female: 
ind aunts of 
cased's father 
ternal uncles 
v share ones 
; OI two-thirds 
hall be divideds 
les and aunts; 


sisters of the 
t the male shall 


xclude paternal 
ed left a paternal 
leceased's father 
brother of the 
ill exclude the 





ists 
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a maternal 


al cousin 
the full 


the full patern 
and aunts, 


| \elt, with 


unt ol several paternal uncles 
ousin shall be excluded (rom inheritance, even il 
val uncles and aunts are consangu! e brothers/ 


de ce ased S father. 


frst taken 

spouse which 15 
ter for the widow 
aseds mother 
is on the 


tion, there shall be 


r in this sec 
the share o! the surviving 
(or the widower and a quar 
of blood relations on the dece 
se divided among his relatio! 


rovide à to 


ite 


iTEC 


idue shall ! 


ptions lt 
ft over an 
n of heirs; then, -esidue shall, sub 

| portion 


d among the Sharers in pro 
eptions to this rule: 


e the three exc 
n if there 3S 


d there is nO 
ject to three 


to their 


re sidue 1$ le 


following ar 


nd nor the wife 1S entitled to retur 
[he husband, however, becomes entitled to the 
There had been difference 


-e of other heirs 
rn in the 


wifes right to take the retu 


ibsen 


rding, the 

Lother heirs [he older view was that the wife would 

that is 1/4, and the residue would escheat to the 
on this 


r Ali has stated a different view, 


el Ameeci 


ihe following words 


at neither à husband nor a wile 15 
held that when the deceased 
es of Sharers OF 


ed), the husband 
and enforced 


pinion th 
rists have 
er to the categori 
ons (Distant Kindr 


nas been recognised 


re ol the o 
return, but later ju 


belonging eith 


il 
rine relau 


blood) or ule 
And this rule | 


by return 
1 Courts 


h Indian and Algeriar 


lis view has been followed by the Oudh High Court 1n its 
n V. Peare Mirza.” 


in in Abdul Hamid Kha 
‘return, 1f the deceased left, 


r is excluded from the 
and also: 


] 
her, a father and one daughter; 
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‘tical Analysis of the Two 
nes of Succession and the 
‘ems Relating to Them 


-ence between Sunni and Shia Schemes of 


Succession 


unni and Shia laws of 
inheritance differ substantially. This 
ive rise tO certain complexities 
s where the population is 


from the chapters On the S 


he two schemes of 


schemes 1$ bound to g 


ns, especially in countrie 


the two sects. 


sually arise under the following circumstances: 


se deceased has been settled according to 
f the sects, some allegedly aggrieved 
e effect that the deceased belonged 
estate be settled according to 
is difficulty may be further 


he estate of tl 
rinciples of one O 
eek declaration to th 
e other sect and that the 


xinciples ot the latter sect. Th 
vated when there is the demand that the disputed fact 


;olved through evidence. The heirs, on whom the estate 
been settled, and the heirs, who filed the declaratory suit; 
isually very close relatives of the deceased and can 
ffectively block the genuine evidence from coming to 


yht 


hen the spouses belong tO the different sects but have 


mmon heirs. 
em of different, at times conflicting, schemes of inheritance is 
n the majority and 


e of the sects is 1 
kistan (majority 


the countries where on 
Examples are Pa 


in a substantial minority. 
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il Analys! of the Two Schemes Of Succession 151 
try We are to enforce à I jc 1 o the religious 
ct. and à substantial ry W uld dare to enforce 4 law contr ary t g 
majority and a large eople 
s. and Sunnis i 
in 1 : : 
ore seriously, because ), Certain Alleged Weaknesses 
vo sects. In Iraq th 
> e 
it determination of ( the law of succession have alleged that It generally 
the Law of Personal Aitv and lack o! flexibility. They advance the following 
nort of their criticism: 


Most of the shares have 
in his lifetime, 
ishes. He 15 


„heritance in favour 
is highly unpopular 
Karim Qasim and did 


f inheritance: 
d the praepositus, 
according to his W 


0] the schemes 0 


nclusively fixed an 


to change them 





nt in 1963 issued an 
O54 > M 
o ae to cut the chare of the heir apparent with whom he is 
srovision regarding i sed and increase the share of the one he 1s pleased 
„intestate succession [his objection, though it seems valid on the face of it, 
:out substance for the following reasons: 
| ae is in itself flexible enough to change according to the 
i cies D x irn: the circumstances. Certain Sharers becom Residuaries 
ras not BER fully án circumstances and, under certain other conditions, 
(interpretation TN of certain Sharers 15 increased OF enhanced. 
»resents, in paris» little the shares, à kind of certainty and order has been 
the discretion of the s far as the dealings within the family are concerned. 
essentials, would be - always encouraged preservation of the family unit, and, 
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amic law of inheritance 
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r method of distribution 
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its Merits and Demerits: 


to be undeniably straightforward 


o of it, the solution appears 
tt represents 2 reproduction 


In the W ords of Anderson, 
eased parent survived till one 


t would have happened had the dec 
tead of dying 


de ol the grandparent concerned, ins 


ec two minutes before. 


lamic basis 9! the solution 15 explained bv taking the case when 


ives all his children so that his grandchildren (agnatic 


positus outl 
as heirs as a matter of right in the absence 


der the Sunn! law) succeed 


ons or daughters of the prae 
onsidered stronger than those of other relatives subject onlv to the 


ys in favour of fixed Quranic Sharers which operate to 


positus In such a situation their claims 


me limitauo! 


he reauction o 
s. Theretore, the grandchildren (only agnatic under the Sunni 


( the residual amount received by the children of the 





praepositu 
law) are recognized as possessing the right to inherit in the absence ol 
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the father 1> prede ceased 
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juranic statement excluding the 
tradition from the Prophet, 
ritance to persons entitled to 
rest male person”? Nearest 
to the praepositus. Kemal A. 
| advocate of the Pakistani 
on the above mentioned 
ni reforms. According to 
ichild cannot inherit from 
the father being clearly 

ng a direct lineal descent. 
ipplication to the uncle of 
neal lines of descent take 
hile it is correct to assert 

re separated from their 

; to interpose B between 
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the first from P to Ate 
ons B1, B2 and Bae nals 
mes and circumstances 
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aga ^ as Tar as the praepositus 


praepositus 





lar 


Mr Faruki also argued that the principle of rey 
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f law, 


ne brothers : 
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p eption can be made in se of the children of a predeceased son Or à predecease 
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o Islamic law ot 
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i ibo ve for the Pakistani 
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Qchidr | i erit his ro ert 
. gu f f T1 3 1e 
their par Hd ne uU : tore. i heretore P P : B= 7/24 
X ld. nor | principle, inher re, the orphaned 
| es n L iu | rd 3 in the portion which G = 7/48 
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theory behind the 1961 
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heritance law in Islam 
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of inheritance. In case 
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tus is deemed to be alive for the 
death of the praepositus, and 
calculated again notionally as 
\ after the death of the original 
rt gave 1/2 share to the only 
id the remaining 1/2 falling 
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inherit the entire share of 
igainst the principle of 
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[he intention of Section 
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«ception to the principle of 
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y have to be made at two sta *d. In this case, the distribution will 

case of the obligatory hem u : instead of three, as it could b 
child or children f h “quest The hrst tao h x ein the 
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( representation be applied, 
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;ed. This proposition has 
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se cases where the sons 
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(c) The Challenge to the Validity of E 

ne e Validity of Pak 

istani Refo 
rms: 
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m ol prot solution W a 
quantut this 
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> - nic t 
c i t e de 1 at le It l I 
X ymily, which would no D SW ) 


I s), by 
{sons OI granddaughters (possibly minor ) 
ands b 


ference ot the courts 1n 
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in a vulnerable position, 
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; equally applicable to 





the solution 1s à 
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\rdinance. But, the 
foreign to the Shariat 
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| like to start 

of compulsory 
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his parent The othe! methods, at times, lead to altogett 
è » pe 


Scanned with CamScanner 





sted above leads to the 


| do so. Suppose the 
n Sl and grandson Gs 
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W would get her 
i. Though, on the 
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harers are satisfied. 


Ci 
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; he distribution of 
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the second stage, the 
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nal distribution of the estate 
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the distribution of her 
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| this particular case, but 
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:d are imperfect and have several 
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t inheritance 


[he system of 'obli atorv ! 
ry uest' leads to fewer anomalies than 
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duary heir Pr 
" And proved to be othe 
owledgement the acknowledgement is demonstrably false and 
we constitutes no ground for rights of succession 
pt and Syria have both adopted the rule of radd (Return) 1o the 
;ouse relict 1n the absence of any surviving blood relative and the claim 
to radd precedes that of any acknowledged kinsman 
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( succession 
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Wills or Bequests 


: the Islamic law of intestate succession. Since 
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Wills o! Bequests 
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ght in a divisible or indivisible property prov ided 
a part exists at the time of the death of the 
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